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Notice of appeal to Environment Court against decision on Proposed 

Opotiki District Plan 

Clause 14(1) of Schedule 1, Resource Management Act 1991 (the Act) 

 

To:  The Registrar 

 Environment Court 

WELLINGTON 

 

1. I, Lewis Sanson, Director-General of Conservation appeal against part of a 

decision of the Opotiki District Council on the following: 

 

1.1. Proposed Opotiki District Plan (Proposed Plan). 

 

2. I made a submission on the Proposed Plan. 

 

3. I am not a trade competitor for the purposes of section 308D of the Resource 

Management Act 1991. 

 

4. I received notice of the decision on 1 May 2018. 

 

5. The decision was made by the Opotiki District Council. 

 

6. The part of the decision that I am appealing is the Opotiki District Council’s 

decision to: 

 

6.1. Not include a policy in the coastal environment to:  

(i)  avoid adverse effects on significant indigenous vegetation and 

significant habitats of indigenous fauna (as identified by 

Appendix 13.9.4, or alternatively that meet the criteria in Policy 

11(a) of the New Zealand Coastal Policy Statement “NZCPS”), 

and; 

(ii)  avoid significant adverse effects, and avoid, remedy and mitigate 

other adverse effects on other indigenous biodiversity. 

 

6.2. Not include a policy in the coastal environment to avoid adverse effects of 

activities on outstanding natural landscapes. 

 

6.3. Not include any objective or policy to avoid significant adverse effects and 

avoid, remedy, or mitigate other adverse effects of activities on other natural 

features and natural landscapes in the coastal environment. 

 

6.4. Include new policy 17.2.2.3 in the Proposed Plan.   

 

6.5. Not include a rule that protects areas of significant indigenous vegetation 

and significant habitats of indigenous fauna. 
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7. The reasons for the appeal are as follows: 

 

7.1. The New Zealand Coastal Policy Statement 2010 (“NZCPS”) gives 

cascading policy direction for protection of indigenous biological diversity 

in the coastal environment in Policy 11.  Councils are required give effect to 

this policy in their plans.  The Proposed Plan only partially gives effect to 

Policy 11 of the NZCPS through policy 9.2.1.2 and thus leaves a gap in the 

management of indigenous biodiversity in the coastal environment 

 

7.2. The NZCPS through Policy 15(a) requires adverse effects on outstanding 

natural landscapes in the coastal environment to be avoided.  Policy 

13.2.1.2 in the Proposed Plan also enables those effects to be remedied or 

mitigated and is accordingly contrary to Policy 15(a) of the NZCPS insofar 

as it applies in the coastal environment. 

 

7.3. There are no objectives or policies that implement NZCPS Policy 15(b) 

which, in relation to natural features and natural landscapes in the coastal 

environment that are not outstanding, requires significant adverse effects 

to be avoided, and other adverse effects to be avoided, remedied or 

mitigated. 

 

7.4. New policy 17.2.2.3 in the Proposed Plan requires new national grid 

infrastructure within the Coastal Environment and outstanding natural 

landscapes and features to avoid, remedy or mitigate adverse effects by 

route, site and method selection as far as practicable given the constraints 

imposed by the technical, locational or operational requirements of the 

network.   This policy appears to give an exemption to the requirement to 

avoid adverse effects on outstanding landscapes and features in the coastal 

environment for new national grid infrastructure and as such does not give 

effect to NZCPS Policy 15. 

 

7.5. There is no rule that implements section 6(c) of the RMA and the 

objectives and policies in the proposed plan that relate to protecting 

significant indigenous vegetation and significant habitats of indigenous 

fauna unless such areas coincide spatially with outstanding natural 

landscapes or outstanding natural features. 

 

7.6. The decision does not promote the sustainable management of natural and 

physical resources as required by Part 2 of the Act.  In particular, the 

decision is:  

 

7.6.1. Contrary to section 5 of the Act; 

 

7.6.2. Contrary to section 6(b) of the Act by failing to recognise and 

provide for the protection of outstanding natural features and 
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landscapes from inappropriate subdivision, use, and development; 

and 

 

7.6.3. Contrary to section 6(c) of the Act by failing to recognise and 

provide for the protection of areas of significant indigenous 

vegetation and significant habitats of indigenous fauna. 

 

7.7. The decision does not give effect to the New Zealand Coastal Policy 

Statement 2010. 

 

8. I seek the following relief: 

 

8.1. Inclusion of a policy in the coastal environment (by way of amendment to 

policy 9.2.1.2 or otherwise) to:  

(i)  avoid adverse effects on significant indigenous vegetation and 

significant habitats of indigenous fauna (as identified by 

Appendix 13.9.4 in the Proposed Plan or as identified in policy 

11(a) of the NZCPS), and; 

(ii)  avoid significant adverse effects, and avoid, remedy and mitigate 

other adverse effects on other indigenous biodiversity; 

 

8.2. Inclusion of a policy in the coastal environment to avoid adverse effects of 

activities on outstanding natural landscapes (by way of amendment to policy 

13.2.1.2 or otherwise); 

 

8.3. Inclusion of an objective and policy to avoid significant adverse effects and 

avoid, remedy, or mitigate other adverse effects of activities on other natural 

features and natural landscapes in the coastal environment; 

 

8.4. Amendment of new policy 17.2.2.3 in the Proposed Plan so it no longer gives 

an exemption to the requirement to avoid adverse effects on outstanding 

landscapes and features in the coastal environment for new national grid 

infrastructure; 

 

8.5. Consequential relief (including to rules) to implement the inclusion of new 

policies sought above; 

 

8.6. Inclusion of a rule that protects areas of significant indigenous vegetation 

and significant habitats of indigenous fauna. 

 

8.7. Further, consequential or alternative relief to like effect, that the Court 

considers fit to address my concerns; and 

 

8.8. Costs. 

 

9. I attach the following documents to this notice: 
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9.1 a copy of my submission 

9.2 a copy of the decision 

9.3 a list of names and addresses of persons to be served with a copy of this 

notice. 

 

 

 

________________________________ 

Helen Neale 
Acting Director, Operations Central North Island 
Department of Conservation 
 
 
Acting pursuant to delegated authority on behalf of the Director-General of 
Conservation  
 
12 June 2017 

 

Address for service of appellant: 

Department of Conservation 

Level 4, 73 Rostrevor Street 

Hamilton 3204 

Telephone: 027 564 5767 
Email: gsilver@doc.govt.nz 
Contact person: Graeme Silver 
 
 
 

Advice to recipients of copy of notice of appeal 

 
How to become party to proceedings 

You may be a party to the appeal if you made a submission or a further submission on the 

matter of this appeal. 

To become a party to the appeal, you must,— 

• within 15 working days after the period for lodging a notice of appeal ends, lodge a 

notice of your wish to be a party to the proceedings (in form 33) with the 

Environment Court and serve copies of your notice on the relevant local authority 

and the appellant; and 

• within 20 working days after the period for lodging a notice of appeal ends, serve 

copies of your notice on all other parties. 

Your right to be a party to the proceedings in the court may be limited by the trade 

competition provisions in section 274(1) and Part 11A of the Resource Management Act 1991. 

http://www.legislation.govt.nz/regulation/public/2003/0153/latest/whole.html?search=ts_regulation_resource+management+forms_resel&p=1#DLM196460
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_regulation_resource+management+forms_resel&p=1&id=DLM237755#DLM237755
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_regulation_resource+management+forms_resel&p=1&id=DLM2421544#DLM2421544
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You may apply to the Environment Court under section 281 of the Resource Management Act 

1991 for a waiver of the above timing or service requirements (see form 38). 

How to obtain copies of documents relating to appeal 

The copy of this notice served on you does not attach a copy of the appellant's submission 

and the decision appealed. These documents may be obtained, on request, from the 

appellant. 

Advice 

If you have any questions about this notice, contact the Environment Court in Auckland as 

below: 

Street address: 

Specialist Courts and Tribunals Centre 

Level 2 

41 Federal Street 

Auckland 1010 

Postal address: 

CX10086 

Auckland 

or 

PO Box 7147 

Wellesley Street 

Auckland 1141 

Phone: 09 916 9091 

Fax: 09 916 9090 

http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?search=ts_regulation_resource+management+forms_resel&p=1&id=DLM237795#DLM237795
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/whole.html?search=ts_regulation_resource+management+forms_resel&p=1#DLM196479
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BEFORE THE ENVIRONMENT COURT  
AT AUCKLAND 
I MUA I TE KOOTI TAIAO O AOTEAROA 
 
 

ENV-2018-AKL- 
 

UNDER    the Resource Management Act 1991 
 

IN THE MATTER of an appeal under clause 14(1) of 
Schedule 1 of the Act in relation to the 
Proposed Ōpōtiki District Plan 

 
BETWEEN    BAY OF PLENTY REGIONAL COUNCIL 

 
Appellant 
 

A  N  D    ŌPŌTIKI DISTRICT COUNCIL 
 

Respondent 
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Telephone: 0210661574 
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sharron@sharronwoolerbarrister.co.nz 
 

 
 
 
 
 
 
 

mailto:sharron@sharronwoolerbarrister.co.nz
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TO: The Registrar  
Environment Court  
AUCKLAND 
 

1. The BAY OF PLENTY REGIONAL COUNCIL (Appellant) appeals against 

decisions of the Ōpōtiki District Council (Respondent) on the review of its 

District Plan: (Proposed District Plan).  

2. The Appellant made submissions and further submissions on the 

Proposed District Plan and appeared before the panel of commissioners 

to speak in support of those submissions.  

3. The Appellant is not a trade competitor for the purposes of section 308D 

of the Act.  

4. The Appellant received notice of the decision on 2 May 2018. 

5. The decisions were made by the Respondent. 

Summary of decisions appealed by topic 
 
6. The decisions appealed against are included in Annexure B “Relevant 

parts of the Respondent’s decision”, but by way of summary cover topics 

as follows:  

(a)  Significant Natural Areas, Indigenous Biological diversity, 

Habitat: the decision not to include identification and mapping 

(such as the LENZ Overlay ‘Acutely and Chronically Threatened 

LENZ Environments in the Proposed District Plan’ provided at 

Appendix 2 of the Appellant’s submission or similar); and to 

appropriately recognise and provide for, including by way of 

provisions: SIB, indigenous vegetation and habitat including 

coastal and lowland habitat.  

 

(b)  Activity status for plantation forestry in the Ōhiwa Harbour 

and Coastal zones: the decision not to provide for plantation 

forestry (production forestry) in ONF and ONL and the Ōhiwa 

Harbour and Coastal Zones as a discretionary activity.   

 
(c)  Setbacks from streams/waterbodies less then 3m in width:  

the decision not to retain the 10m setback from waterbodies 

(including fresh water, geothermal water, ponds, wetlands or 
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aquifers not located within the CMA1) less than 3m in width in the 

Rural and Ōhiwa Harbour Zones, Coastal Zone and Coastal 

Environment Overlay and the omission of performance standards 

to trigger the setback requirements.   

 
(d)  The definition of Intensive Farming: the decision to add to the 

definition of ‘Intensive Farming’ to refer to ‘not dependent on the 

soil resource’. 

 

(e)  Earthworks thresholds: the decision not to provide appropriate 

thresholds and controls for earthworks in the Ōhiwa Harbour and 

Coastal zones or to provide consistency with the equivalent 

zones/overlays in the adjacent Whakātane District Plan. 

 

(f)  Removal or disturbance of sand dune and indigenous 

estuarine vegetation: the decision not to provide for appropriate 

controls on the disturbance of sand dune vegetation and 

indigenous estuarine vegetation and to clarify that this is not 

permitted at any level.  

 

(g) Biosecurity: the decision not to include the Appellant’s requested 

phrasing (objective, policy and rule) to Chapter 13 Landscapes, 

Indigenous Vegetation and Habitats) regarding biosecurity 

provisions and to include alternative phrasing instead; the decision 

not to include the requested performance standard and advice 

note. 

 

(h) Coastal Settlement Zone: the decision to reject the Appellant’s 

submission seeking consolidation in coastal settlement zones so 

that it is less restrictive than the coastal zone, and to reconsider 

the residential density of the coastal settlement zone.  

 

(i) Wetlands: the decision not to include discretionary status for all 

removal of vegetation within wetlands and an advice note referring 

to the control by BOPRC of modification of wetlands and that there 

may be a need to obtain regional consent for any wetland 

modification, use of a wetland or disturbance of vegetation.  

                                                
1 As defined in the RMA. 
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Reasons for appeal 

7. The reasons for the appeal include, without limitation, that the 

Respondent's decisions: 

(a)  Will not promote the sustainable management of natural and 

physical resources and are contrary to Part 2 and other provisions 

of the Act;  

(b)  Will not avoid, remedy or mitigate adverse effects on the 

environment;  

(c)  Fail to give effect to, are inconsistent with and contrary to the 

relevant provisions of policy statements and plans, including the 

New Zealand Coastal Policy Statement 2010 and objectives and 

policies in the Bay of Plenty Regional Policy Statement; and 

(d)  Have not had appropriate regard to or are inconsistent with the 

provisions of the Proposed Regional Coastal Environment Plan 

(PRCEP) for the Bay of Plenty Region;  

(e)  Do not represent the most appropriate means of exercising the 

Respondent's functions, having regard to the efficiency and 

effectiveness of other available means and therefore are 

inappropriate in terms of section 32 and other provisions of the 

Act; 

(f)  Are inconsistent with the plan provisions of the adjoining 

Whakatāne District Council and do not provide for integrated 

management.  

 

8. In addition to the matters set out above, and without derogating from the 

generality of those; the further reasons for the appeal are:  

(a) The failure to identify, map, and appropriately protect by issues, 

objectives, policies provisions, performance standards, advice 

notes and the like, significant indigenous biodiversity including 

Acutely and Chronically Threatened LENZ Environments: 
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(i) does not give effect to the NZCPS 2010 including 

NZCPS Policy 11; including that it does not avoid adverse 

effects on matters listed in NZCPS Policy 11;  

(ii) does not give effect to the Bay of Plenty Regional Policy 

Statement including Objective 20, Objective 2, Objective 

10, Policy CE 6B, Policy MN 1B and Policy MN 2B; and  

(iii) does not appropriately recognise or provide for a matter 

of national importance; and is inconsistent with PRCEP 

Objective 3. Mapping of IBDA areas A and B in the PRCEP 

should have been included or acknowledged.  IBDA 

include most of the sand dunes in the Ōpōtiki District. 

(b)  The decision to provide for production forestry as a permitted 

activity in the coastal zone:  

(i) does not give effect to RPS Policies MN 1B, MN 3B, MN 

8B and CE 8B; 

 

(ii) does not reflect the requirement in the NPS-PF to 

require RDA consent for afforestation within an ONF or an 

ONL; and 

 

(iii) does not reflect the requirement in the NPS-PF to 

require RDA consent for SNA or within 10 metres of one.  

 

(c)  The failure to provide a yard setback from waterbodies less than 

3m in average width: 

(i) fails to give effect to RPS Objective 22 and Policies MN 

5B and MN 6B; and  

 

(ii) fails to protect matters of national importance. 

 

(d)  The addition of ‘not dependent on the soil resource’ to the 

definition of Intensive Farming: 

(i) is contrary to the Appellant’s further submission in 

support of the retention of the notified definition; and  
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(ii) will add uncertainty and narrow the classes of activities 

controlled under this definition leading to inability to 

appropriately control adverse effects of intensive activities 

that may no longer be caught by the definition.  

 
(e)  The failure to provide appropriate thresholds for earthworks in the 

coastal zone: 

(i) is inconsistent with the adjacent Whakatane District 

Plan; 

 

(ii) may result in poor planning outcomes due to a lack of 

integrated management; and 

 

(iii) may be contrary to the NZCPS, by allowing impacts on 

natural character along the eastern bay coastline.  

 

(f)  The failure to adequately control the disturbance of indigenous 

dune vegetation and indigenous estuarine vegetation in the 

coastal environment is: 

(i) inconsistent with the PRCEP that requires no loss of 

dune land; and  

 

(ii) fails to give effect to NZCPS Policy 11 and PRCEP 

Objective 3, and 

 

(iii) fails to give effect to RPS Objective 2 and Objective 20, 

and Policies CE 6B, MN 1B and MN 2B. 

 

(g)  The provision of enabling provisions (for the disposal and burial of 

infected matter) for a biosecurity response in the proposed plan 

without the requested additional guidance and restrictions may: 

(i) give rise to adverse effects on matters of national 

importance;  

 

(ii) be contrary to the RMA, NZCPS and RPS including 

RPS Policies IR 1B and IR 9B; and 
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(iii) be inconsistent with the management of biosecurity 

incursions under the Biosecurity Act 1993.   

 

(h)  The failure to reconsider residential density in existing coastal 

settlement areas will: 

(i) not give effect to RPS policies on natural character, and 

in particular Policy CE 8B; and 

 

   (ii) be inconsistent with PRCEP Policy NH 1. 

 

(i) The failure to provide appropriate rules or performance standards 

for the disturbance or removal of vegetation within wetlands 

(including within ONFL) does not: 

(i) give effect to NZCPS Policy 11 and RPS Policy CE 6B 

in the coastal environment; 

 

(ii) give effect to RPS Objective 20; or 

 

(iii) provide consistency with Regional Natural Resources 

Plan Objective WL O1 and Policy WL P1.  

 

Relief 

9. The Appellant seeks the following relief: 

(a)  The relief set out in the submissions, evidence or via further 

submission points to the Proposed District Plan;  

 

(b)  To provide appropriate provisions including mapping to address 

coastal and inland SIB including: 

(i) identify and incorporate an overlay to the planning maps to 

illustrate the areas of Acutely or Chronically Threatened LENZ 

environments and significant biodiversity;  

 

(ii) provide appropriate amendments to the plan to recognise and 

provide for the protection of SIB, indigenous vegetation and 

habitat, including coastal and lowland habitats,  
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(iii) including by way of the relief sought in the submission and at 

hearing or other amendments to the same or similar effect;  

 

(c)  To provide appropriate provisions including a minimum of 

Discretionary status for Plantation Forestry within ONF/L and in 

the Coastal and Ōhiwa Harbour zones. 

 

(d) To reinstate performance standards (or similar) that state that a 

controlled activity assessment may be required for a building 

setback alongside waterbodies with an average width of less than 

3m; including consequential amendments to ensure consistency 

with other chapters and to retain the 10 m setback.   

 

(e)  To reinstate the notified version of the definition of ‘Intensive 

Farming’ (or similar) without the reference to “not dependent on 

the soil resource".  

 

(f)  To provide permitted earthwork thresholds with a default 

discretionary status above this limit in the Coastal and Ōhiwa 

Harbour zones. This would provide consistency with the 

Whakatāne District Plan, specifically: 

 

Permitted earthworks rules up to 400m2 and 200m3 in any 12 

month period not within an Outstanding Natural Feature.  

Discretionary earthworks rules for Earthworks in excess of 400m2 

and 200m3 in any 12 month period and not within an Outstanding 

Natural Feature except as otherwise provided for in Chapter 13; 

 

(g)  To remove all permitted activity status for disturbance of sand 

dune vegetation and indigenous estuarine vegetation, and to 

provide a rule or performance standard that clarifies that 

disturbance of sand dune vegetation and indigenous estuarine is 

a discretionary activity.  

 

(h)  To provide appropriate biosecurity provisions including an issue, 

objective, policy, performance standard and advice note as set out 

in Regional Council’s statements of position for Hearing 5 on the 

Proposed District Plan.  
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(i)  To provide residential density provisions in the Coastal Settlement 

Zone that consolidate coastal development in existing settlements 

and are less restrictive than those in the coastal zone.  

(j) To provide a rule or performance standard that clarifies that the 

removal of vegetation within wetlands requires a discretionary 

consent.  To amend the advice note provided in Chapter 13: to 

read: 

The Bay of Plenty Regional Council controls the modification of 
wetlands. Advice must be sought from the Regional Council prior 
to undertaking any activity in a wetland. A resource consent may 
be required for wetland modification, use of a wetland, or 
disturbance of vegetation.” 

 
10. In addition to the matters set out in paragraph 9 above, the Appellant seeks 

the following relief:  

(a)  Similar and / or consequential amendments to the Proposed 

District Plan that would satisfactorily address the matters raised in 

this appeal; and  

(b)  Such other relief as the Court considers appropriate.  

 
11.  Copies of the following documents are attached to this appeal:  

(a)  The Appellant’s original and further submissions (Annexure A);  

(b)  The relevant parts of the Respondent's decision (Annexure B); 

and  

(c)  A list of the names and addresses of the persons to be served with 

a copy of this Notice of Appeal (Annexure C).  

 
Dated 12 June 2018 

 
______________________ 
Sharron E Wooler 
Counsel for Bay of Plenty Regional Council  
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Address for service of Appellant:  
Bay of Plenty Regional Council  
C/ Sharron Wooler Barrister 
PO Box 514 
MATAMATA 3440 
Tel: 0210661574 
 
Service is preferred by email to: 
sharron@sharronwoolerbarrister.co.nz; copied to: Moana.Boyd@boprc.govt.nz 
 
 
Advice to recipients of copy of notice of appeal  
How to become party to proceedings  
You may be a party to the appeal if you made a submission or a further 
submission on the matter of this appeal and you lodge a notice of your wish to 
be a party to the proceedings (in form 33) with the Environment Court within 15 
working days after the period for lodging a notice of appeal ends.  
Your right to be a party to the proceedings in the Court may be limited by the 
trade competition provisions in section 274(1) and Part 11A of the Resource 
Management Act 1991.  
You may apply to the Environment Court under section 281 of the Resource 
Management Act 1991 for a waiver of the above timing requirements (see form 
38).  
*How to obtain copies of documents relating to appeal  
The copy of this notice served on you does not attach a copy of the appellant's 
submission or the decision appealed. These documents may be obtained, on 
request, from the appellant.  
Advice  
If you have any questions about this notice, contact the Environment Court Unit 
of the Department for Courts in Auckland, Wellington or Christchurch 
  

mailto:sharron@sharronwoolerbarrister.co.nz
mailto:Moana.Boyd@boprc.govt.nz
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Annexure A  
A copy of the Appellant's submission and further submission  
 
Please note that the Appellant’s submissions and further submissions are 
included in the hard copy version of this appeal 
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Annexure B  
A copy of the relevant parts of the Respondent’s decision  
 
Chapters 8,9,10,11,13,19, 20 and maps 
 
(http://www.odc.govt.nz/our-council/policies-plans-and-bylaws/proposed-
district-plan/Pages/Decisions-on-submissions-to-the-Proposed-District-
Plan.aspx)  
 
Please note that the decisions on the above chapters are included in the 
hard copy version of this appeal. 

http://www.odc.govt.nz/our-council/policies-plans-and-bylaws/proposed-district-plan/Pages/Decisions-on-submissions-to-the-Proposed-District-Plan.aspx
http://www.odc.govt.nz/our-council/policies-plans-and-bylaws/proposed-district-plan/Pages/Decisions-on-submissions-to-the-Proposed-District-Plan.aspx
http://www.odc.govt.nz/our-council/policies-plans-and-bylaws/proposed-district-plan/Pages/Decisions-on-submissions-to-the-Proposed-District-Plan.aspx
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Annexure C  
Names and addresses of the persons to be served with a copy of this appeal 
 

Opotiki District Council 
Aileen Lawrie 
PO Box 44, Opotiki 
aileenl@odc.govt.nz 
 
Department of Conservation 
Chris Staite 
Private Bag 3072, Hamilton 3240 

cstaite@doc.govt.nz 
 
Eastern BOP Forest and Bird Protection of NZ 
Linda Conning 
C/ PDC Te Teko 3167 
goldnbird@xtra.co.nz 
 
Federated Farmers of NZ 
Nikki Edwards 
PO Box 447 
Hamilton 
nedwards@fedfarm.org.nz 
 
Hancock Forest Management  
Sally Strang 
PO Box 648 
Braeside Ave. Tokoroa 
Sstrang@hnrg.com 
 
Heritage NZ 
Carolyn McAlley 
PO Box 13339, Tauranga 3141 
cmcalley@heritage.org.nz 
 
Horticulture New Zealand 
Angela Halliday 

PO Box 10-232, Wellington 
angela.halliday@hortnz.co.nz 
 
Rayonier Matariki Forests  
Steve Chandler 
PO Box 745 
Rangiora 
Steve.chandler@rayonier.com 
 
Transpower NZ Ltd 
Pauline Whitney 
C/ Boffa Miskell Ltd. 
PO Box 11 340  
Level 4, Huddert Parker Building, 1 Post Office Square 
Wellington 6142 
pauline.whitney@boffamiskell.co.nz 

mailto:aileenl@odc.govt.nz
mailto:cstaite@doc.govt.nz
mailto:goldnbird@xtra.co.nz
mailto:nedwards@fedfarm.org.nz
mailto:Sstrang@hnrg.com
mailto:cmcalley@heritage.org.nz
mailto:angela.halliday@hortnz.co.nz
mailto:Steve.chandler@rayonier.com
mailto:pauline.whitney@boffamiskell.co.nz


Royal Forest and Bird Protection Society 
Of New Zealand Inc 
Solicitor acting: Sally Gepp 
PO Box 266 
Nelson 7010 
021 558 241 

IN THE ENVIRONMENT COURT 

AT AUCKLAND  

IN THE MATTER of an appeal under Clause 14(1) of 

the First Schedule of the Resource 

Management Act 1991 

 

BETWEEN THE ROYAL FOREST AND BIRD 

PROTECTION SOCIETY OF NEW 

ZEALAND INCORPORATED 

 Appellant 

AND ŌPŌTIKI DISTRICT COUNCIL 

 Respondent 

  

  

NOTICE OF APPEAL ON BEHALF OF THE ROYAL FOREST AND BIRD PROTECTION SOCIETY OF 

NEW ZEALAND INCORPORATED 

PROPOSED ŌPŌTIKI DISTRICT PLAN 

Dated 12 JUNE 2018 

  

  



 

 

To:  The Registrar 

  Environment Court  

   Auckland  

 

MAY IT PLEASE THE COURT: 

1. The Royal Forest and Bird Protection Society of New Zealand Incorporated (‘Forest & 

Bird’; ‘the Society’) appeals against decisions of Ōpōtiki District Council on the Proposed 

Ōpōtiki District Plan (the proposed plan). 

2. Forest and Bird made a submission on the proposed plan. 

3. Forest and Bird is not a trade competitor for the purposes of section 308D of the 

Resource Management Act 1991. 

4. Forest and Bird received notice of the decision on 1 May 2018. 

5. The decision was made by Commissioners appointed by the Ōpōtiki District Council. 

6. The parts of the decision that Forest and Bird is appealing are provisions relating to: 

a. Implementation of NZCPS Policy 20 (to protect threatened shorebird habitat). 

b. Implementation of NZCPS Policies 11, 13 and 15 in the Coastal Environment. 

c. Functional need, earthworks, landscaping,  setbacks, forestry, subdivision and 

utilities. 

d. Indigenous vegetation clearance rules. 

e. Wetlands. 

f. Public Access. 

g. Subdivision. 

h. Network Utilities (effects in the Coastal Environment and on indigenous 

vegetation). 

i. Existing rural activities. 



 

 

j. Development of māori land. 

k. Resolution of conflicts between the decision and the tracked changes plan 

provisions.  

 

Parts of decision appealed, reasons for appeal, and relief  

7. In addition to the reasons set out in the table below, the general reasons for Forest & 

Bird’s appeal are that the provisions appealed against:  

a. do not give effect to relevant provisions of the Bay of Plenty Regional Policy 

Statement (RPS); 

b. do not give effect to the New Zealand Coastal Policy Statement especially 

Policies 11, 13, 15 and 20; 

c. are not consistent with Part 2 of the Resource Management Act (‘the Act’) 

especially ss 6(a), (b) and (c) and s 5; 

d. do not implement the Council’s functions under s 31 of the Act; and/or 

e. do not represent best resource management practice. 

8. The parts of the decision appealed, reasons for the appeal and relief sought are set out 

in the table below.  Where specific wording changes are proposed by way of relief, 

Forest & Bird seeks in the alternative any wording that would adequately address the 

reasons for its appeal.  Forest & Bird also seeks any consequential changes made 

necessary by the relief sought below. 

 
  



 

 

PART OF DECISION APPEALED, REASONS FOR APPEAL AND RELIEF SOUGHT 

  

Provision or matter  
appealed 

Reasons for appeal Relief sought 

Coastal Environment 
Zone status 

A Coastal Environment overlay is to be included, but 
the relationship between the Coastal Environment-
specific objectives, policies and rules and underlying 
zone rules is not clear.  The plan is uncertain as to 
which provisions apply where an activity is in the 
Coastal Environment (eg 19.3.3.1 is a discretionary 
activity and 19.5.3.2 is non complying) 

Add an explanatory note that in the event of conflict, Coastal 
Environment Overlay policies override underlying zone 
policies. 

Coastal Zone, Ōhiwa 
Harbour Zone, Coastal 
Environment Overlay: 
Rules to prohibit 
access of vehicles 
(except for 
management, search 
and rescue and 
lifesaving purposes) to 
specified coastal 
habitats of threatened 
indigenous shorebirds. 

NZCPS Policy 20 requires that use of vehicles on 
beaches, foreshore, seabed and adjacent public land is 
controlled where damage to dune or other geological 
systems and processes; or harm to ecological systems 
or to indigenous flora and fauna, for example bird 
habitats or breeding areas might result. 
 
Council bylaws are insufficient to implement Policy 20 
and relevant RPS provisions as they are outdated, do 
not comply with the NZCPS, and are an inefficient and 
ineffective method to implement the policy. 

Insert rule in the Coastal and Ohiwa Harbour Zones and 
Coastal Environment overlay:  
 
Vehicle access to the coast, except for life saving,  management, search 
and rescue, and emergency purposes, is prohibited in the following 
locations:  
 
Coastal Zone 
Ohiwa (Bryans) Beach, Waiotahi Spit, Waiotahi Estuary, Waiotahi Beach, 
Waiaua Beach,  Motu River bed, and Whangapararoa Beach and river 
mouth  
 
Ohiwa Harbour Zone:  
Ohiwa Harbour, Ohiwa Spit 

Chapter 7 Harbour Industrial Zone 

7.7.1 Structure Plan 
Marine industrial Zone 

Forest and Bird sought a defined standard e.g. a 
security fence for the buffer zone with the adjacent 
harbour and Huntress Creek, with the vegetated 
buffer on the outside of the fence so activity in the 
zone cannot intrude into the buffer. 
The decision removed part of the buffer along 
Huntress Creek to the west.  The decision is unclear as 
to whether the fence should be inside or outside the 

Clarification that the buffer is to be fenced off from the zone 
so that no activity can intrude into it.  
Reinstatement of the western buffer to Huntress Creek 



 

 

planted area. E.g.  a permanent, physical buffer to 
prevent entry to the biodiversity area from the site. 

Chapter 8 Rural Zone 

Controlled activity 
8.3.2.5 and .6  
 
Matters over which 
discretion restricted 
8.5 
 
Analogous provisions 
in Coastal Zone and 
Ōhiwa Harbour Zone: 
9.3.3.1.6; 11.3.3.1.6 

Papakāinga developments of up to 50 sites as a 
controlled activity may not ensure adverse effects on 
the environment are avoided, remedied or mitigated, 
particularly near the coast. 

Amend to restricted discretionary activity status. 
 
Add an additional matter over which discretion is restricted:  
 
Papakāinga 
Whether the site including its natural features has the capacity for the 
number of dwellings proposed 

Chapter 9 Coastal Zone 

Coastal Zone  
Objective 9.2.1  

Objective is to preserve and restore where 
appropriate the natural character of the Coastal 
Environment, which fails to implement Policy 13 and 
14 NZCPS and the BOP RPS. 

Delete “where appropriate” 

Policy 9.2.1.1  Direction to require setbacks “where practicable” in 
order to recognise functional need is uncertain and 
likely to result in decisions that fail to implement 
protective NZCPS policies and s 6.   The policy should 
be more direct in its intent regarding functionality 
rather than include a phrase which is unspecific. 
 
This policy appears unnecessary now that a Coastal 
Environment overlay is to apply, and which specifically 
addresses setbacks. 

Delete, or reword as follows. 
 
Require setback for structures and buildings from the coast where 
practicable except where there is a functional need for an activity to 
locate on or near the coastal margin and a setback is not achievable, to 
ensure maintenance of the coastal ecosystem and the natural character of 
the coastline, and to enable esplanade reserves, or esplanade strips to be 
set aside for the future. 

Objective 9.2.2 
 
New supporting policy 
and method 

Remediation and mitigation is only “by enabling 
development in areas better able to absorb the effects 
of the development than other areas of the coast.”  It 
is not appropriate to “enable” development in the 

Retain as notified. 
 
Include new policy and method to direct development to 
already developed areas that are better able to absorb 



 

 

Coastal zone.  In addition there are no policies or 
methods to direct development to specific areas in 
the zone. 

effects. 
 
 

Policy 9.2.2.5 
(was 9.2.2.6) Coastal 
Zone Policy 

Policy 9.2.2.5 is 
 
To manage the effects of the subdivision and use of land within 
the Coastal Zone to avoid as far as practicable adverse effects on 
the coastal environment recognising that some activities, due to 
functional, operational or technical requirements, need to locate 
in the Coastal Zone  
 

Avoidance of adverse effects “as far as practicable” 
does not implement the NZCPS where impacted areas 
have outstanding values in terms of Policies 11, 13 or 
15. 
 
The Coastal Environment overlay has no controls on 
subdivision or land use apart from earthworks and 
building setbacks.  
 

Amend to: 
 
To manage the effects of the subdivision and use of land on natural 
character in the coastal zone through avoiding inappropriate development 
outside of existing settlements, and where new buildings and structures 
will maintain natural character, requiring landscaping and setbacks. 
 
 

 

Deleted policies 
9.2.2.5 and 9.2.2.7  

As a result of deleting these policies, there are no 
policies in the coastal zone addressing natural 
character. 

Retain as notified. 

Deleted Zone 
Standard 9.6.3.1 

The landscaping standard was deleted on the basis 
that the need for screening can be determined on a 
case by case basis through the resource consent 
process, however this standard would also apply to 
permitted activities.  There are no performance 
standards for landscaping/visual effects e.g. 
reflectivity in either Coastal or Ōhiwa Harbour Zones, 
or the Coastal Environment. Ōhiwa Harbour Zone has 
a reflectivity standard but no landscaping 
requirement. 

Retain as notified. 

Earthworks controls The decision records that regional rules do not Include earthworks controls in the Coastal Zone:  



 

 

 
(also Chapter 19: 
Coastal Environment 
overlay) 

address visual effects of earthworks and therefore 
earthworks rules are supported in the Coastal 
Environment, Coastal Zone, Ōhiwa Harbour Zone and 
ONFLs “to ensure that the effects of even small scale 
earthworks are managed appropriately”. 
Earthworks are a matter of control, but no 
standards/rules are included in the Coastal Zone. 

Permitted up to 400m2/200m3/year  
Restricted Discretionary  above those thresholds (in the 
Coastal Zone)  
Discretionary above those thresholds in the Coastal 
Environment Overlay.  
Include criteria addressing reinstatement and revegetation. 
 

Zone standard 
9.6.1.1.2 

There is no limit on site coverage in the Coastal Zone 
other than for residential activities. This approach fails 
to avoid, remedy or mitigate landscape, natural 
character and amenity effects.  Emerging issues 
include a rapid trend for covered crops in the Eastern 
Bay of Plenty covering 4 ha or more. 

Limit site coverage for non-residential activities, and require 
landscaping and reflectivity mitigation.  

Zone standard 9.6.2.3  The setback requirement for new buildings is 
inadequate to address effects on natural character 

Require setback of 100m from MHWS for new buildings. 

Zone standard 9.6.2.3  The reference to site landscaping has been deleted.  
The Plan is inconsistent in the application of the 
reflectivity standard, Ōhiwa Harbour Zone has a 
reflectivity standard but this is not required in the 
Coastal Environment overlay or the Coastal Zone, and 
there are no landscaping requirements for permitted 
activities. 

Include a reflectivity standard in the Coastal Zone and 
Coastal Environment Overlay and visual effects criteria for 
buildings within the Coastal Environment overlay. 

Other methods 9.7.1.5 The Commissioners agreed to amend this provision 
but the change is not shown in the track changes Plan 
provisions. 

Reword as follows: 
“Seek support from DoC and regional council to provide 
assistance to landowners to fence wetlands and other 
indigenous vegetation.” 

Chapter 10: Coastal Settlement Zone 

Rule 10.3.1.1.1, Rule 
10.3.2.1 and Rule 
10.6.2.3 

Provisions are in conflict.  All buildings and accessory 
buildings should require resource consent in the 
coastal environment. 

Delete Rule 10.3.2.1 and provide for all buildings and 
accessory buildings as discretionary activities in the coastal 
environment. 

Chapter 11: Ōhiwa Harbour Zone  

Policy 11.2.1.1 Ōhiwa Harbour is an outstanding Natural Feature and 
Landscape with Outstanding Natural Character.  The 

Amend Policy 11.2.1.1 as follows:  
 



 

 

policy will not ensure that its outstanding attributes 
are preserved and protected. 

To avoid as far as practicable the adverse effects of activities such as 
buildings, earthworks and tracking, especially on skylines and ridges, that 
will adversely affect the qualities and characteristics of the Ōhiwa Harbour 
landscape. 

 
Include a new policy  
 
To  recognise that Ōhiwa Harbour is  an Outstanding Natural Feature and 
Landscape with Outstanding Natural Character, and that activities on land 
surrounding the harbour can adversely affect these values. 

Earthworks controls See above in relation to lack of earthworks controls in 
the Coastal Zone 

Include earthworks controls in the Ōhiwa Harbour Zone:  
Permitted up to 400m2/200m3/year  
Restricted Discretionary  above those thresholds (in the 
Coastal Zone)  
Discretionary above those thresholds in the Coastal 
Environment Overlay.  
Include criteria addressing reinstatement and revegetation. 

Matter for control 
11.4.1.3 

Forest and Bird sought that there be criteria 
addressing effects on significant indigenous 
vegetation, not just landscape values. The 
Commissioners’ decision was to accept the submission 
but this is not shown in the track changes. 

Add “or ecological” to 11.4.1.3.1 

Chapter 13: Landscapes, Indigenous Vegetation and Habitats 

Policy 13.2.1.2 The policy is not consistent with the NZCPS in relation 
to landscapes within the coastal environment, and 
does not provide any direction in relation to 
landscapes outside the coastal environment.  

Re word as follows or similar:  
 
Adverse effects of inappropriate subdivision, use, and development, 
including buildings, structures and earthworks on the values of 
outstanding natural landscapes are avoided in the coastal environment, 
and outside the coastal environment, avoided, and where avoidance is 
not practicable, remedied or mitigated to protect the values.. 

Policy 13.2.1.3 Activities such as grazing or forestry in significant 
biodiversity sites or ONFLS may have significant 
adverse effects so an unqualified policy of recognising 
and providing for the continuation of rural activities is 
not appropriate. This policy is inappropriate in a 

Delete policy or amend to be consistent with the objectives 
of Chapter 13: 
 
Continuation of existing rural production activities is recognised and 
provided for where consistent with the protection of indigenous 
biodiversity, natural character and landscape values. 



 

 

Chapter concerned with landscapes, indigenous 
vegetation and habitats.  Existing uses are protected 
by the Act in accordance with s 10, but this policy goes 
further than s 10.  

Policy 13.2.1.5 The intent of a policy enabling development of 
multiple-owned Māori land within Chapter 13 is 
unclear. 

Delete or amend to: 
 
Development of multiple-owned Māori land is enabled through 
compliance with performance standards to protect outstanding natural 
features and landscapes in a manner consistent with the protection of 
outstanding natural features and landscapes and significant indigenous 
vegetation and habitat,. 

Rule 13.3.2.1.1 Existing rural production activities including 
production forestry and activities enabling the 
continuation of the activity are a permitted activity in 
outstanding natural landscapes and outstanding 
natural features.  While lawfully established existing 
activities are protected in accordance with s 10, this 
provision goes beyond that and provides for new 
activities (eg structures) that may have significant 
adverse effects.  This fails to implement the Chapter 
13 policies and is inconsistent with s 6. 

Amend consistent with s 10 :  
 
Existing lawfully established rural production activities including 
production forestry of the same scale, intensity and character as at the 
time the plan was proposed (insert date) “. 

New 
policy/amendment to 
Policies 13.2.2.1 – 5. 

There is no policy to implement Policy 11 NZCPS.  
Policies 13.2.2.1 to 13.2.2.5 provide for remedying, 
mitigating and offsetting effects on significant areas, 
which is not consistent with Policy 11.   

Include a policy direction that gives effect to Policy 11 NZCPS 
in a consistent manner to the coastal environment of the 
Ōpōtiki District. 

Policy 13.2.3.2 The decision amended the policy to refer to 
promoting the restoration and enhancement of 
riparian management areas “through best practice 
land use as a means to reduce and mitigate the 
adverse effects of activities on wetlands”. The 
Decision implies that best practice is the only method 
for restoration and enhancement, which is incorrect. 
The policy framework for wetlands does not 
sufficiently recognise their national and local scarcity. 

Delete and replace with the following: 
 
To avoid adverse effects on wetlands, and maintain or enhance the overall 
extent of wetlands including but not limited to conditions on resource 
consents requiring restoration or rehabilitation of wetlands, on or off-site 



 

 

Wetland disturbance 
rules 
13.3.4.1.9, 13.3.3.1. 4 
Now 13.3.3. 15 

All wetland disturbance rules have been deleted.  
Regional rules are not sufficient to protect the 
district’s remaining wetlands.  Maintenance of 
indigenous biodiversity is a District Council function.   

Reinstate wetland disturbance rules.  Wetland disturbance 
to be a discretionary activity in all zones and non-complying 
in the Coastal Environment Overlay. 

Rule 13.3.2.11 The Decision provides for a permitted clearance in 
Outstanding Natural Landscapes of 100m2 per 12 
months.  This provision is not appropriate as the 
removal of indigenous vegetation under this rule 
should be for limited minor clearance only, not a 
regular activity.  The cumulative effects of activities 
permitted by this rule are significant. 

Delete the words “in any 12 month period”. 

Rule 13.3.3 
 
(also in other zones) 

Vegetation  clearance >100m2 per 12 months is  
permitted in the rural zone – this is an error and 
conflicts with 13.3.3.11 & 12. The Decision is unclear. 
A reformatted version produced for hearing has been 
amended and the Decision overlooks the lack of a 
default rule. 

Insert an additional row in the table stating that anything 
over the permitted thresholds in all zones that is not 
specifically addressed in other rules is restricted 
discretionary. 

Rule 13.3.3.4, 11   
(was 13.3.3.1.3) 
 

This level of vegetation clearance should be 
discretionary, and non-complying in the coastal 
environment, not restricted discretionary – because of 
the greater threat to these habitats and for 
consistency with the NZCPS.   

Specify that disturbance >100m2 is a discretionary activity. 
 

Rule 13.3.3.1 and 2 
(was 13.3.4.1.1) 

The rules relating to pōhutukawa do not apply in the 
Rural Zone. The decision does not refer to any change 
in that regard. 
With the introduction of myrtle rust, all pōhutukawa 
have been classified as Threatened and should be 
protected. Rurally isolated trees might not be affected 
or be resistant and hence be a significant seed source. 

Amend to apply in all zones. 

Chapter 15 Subdivision 

Policy 15.2.3.4 The decision provides for closure of esplanade 
reserves/strips in a manner not consistent with the 
RMA or the RPS. Schedule 10 of the Act describes 

Amend policy to be consistent with RPS Policy MN6B. 
 
 



 

 

when closure can occur. RPS Policy MN6B sets out 
circumstances for restricting public access and 
protecting stock on adjoining land is not one of them. 

Subdivision standard 
15.4.2.3.2 

The provision is too uncertain to be appropriate as a 
standard, and has the potential to provide for 
inappropriate, intensive subdivision.  

Delete 15.4.2.3 and replace with a minimum lot size of 4 ha 
in the Coastal and Ohiwa Harbour Zones. 
 

Subdivision standard 
15.4.3 
 
Rule 15.3.4.8 
 
Coastal and Ōhiwa 
Harbour Zones 

The feature to be protected is not required to be 
included on one lot, but can be divided among one or 
more lots.  For parent lots under 4 ha, there is 
potential for two protection lots.  Protected features 
should be retained entirely within one lot or 
otherwise on the parent lot to avoid fragmentation by 
fencelines and to strengthen accountability for 
protection.  Only one additional lot should be enabled 
because the provision otherwise provides for a 
proliferation of small lots of 2000m2 in rural and 
coastal zones. Lots meeting 15.4.3 are a controlled 
activity whereas discretionary or non-complying 
activity status is more appropriate to enable consent 
to be declined where necessary. 

Provide for only one additional lot in 15.4.3 regardless of the 
size of the parent lot, with the feature to be protected 
located entirely within one lot.  
 
Amend activity status of subdivision meeting 15.4.3 to be 
discretionary in the Rural Zone, and non-complying in the 
Coastal and Ōhiwa Harbour zones. 

Notification of 
subdivision 
applications where 
width of esplanade 
strip reduced 
(standard 15.10.1.5) 
 
Subdivision activity 
status  

Under standard 15.10.1.5, the public’s recreational 
use of land (or lack of) is a criterion for considering a 
reduction in width of an esplanade reserve or strip.  
Without public notification, the level of public use (or 
interest in use, where there is no current public 
access) cannot be known.  Public recreational use 
should not be a basis for consideration of width 
reduction unless waiver applications are publicly 
notified.  Subdivision applications are not publicly 
notified unless they are for a non-complying activity. 

Amend activity status of subdivisions involving a reduction in 
width or waiver of esplanade reserves or strips is a non-
complying activity, and that applications are to be publicly 
notified. 
 
 

15.10.1.6 The requirement for an esplanade reserve or strip 
may be waived where the security of private property 
may be compromised or where no environmental or 

Amend 15.10.1.6 to: 
 
Applications for waivers will be considered according to RPS Policy MN6B. 



 

 

public benefit is to be gained. The security of private 
property is not a valid reason for waiving a 
requirement for an esplanade reserve or strip.  
RPS MN6B sets out the policy for exemptions from 
public access.   
The council may be unaware of potential public or 
environmental benefit without the benefit of public 
input through notification. 

The requirement for an esplanade reserve or esplanade strip may not be 
required in the following 
circumstances: 
1. Where the subdivision involves a boundary adjustment. 
2. Where the security of private property may be compromised. 
3. Where the safety of people may be compromised. 
4. Where no environmental or public benefit is to be gained 

 
Provide for waivers of esplanade strips as a non-complying 
activity and require public notification of applications for 
waivers. 

Chapter 17 Network Utilities 

17.3 Rules The notified version had a cross-reference to Chapter 
13 (landscapes & indigenous vegetation), 14 (heritage) 
and 18 (natural hazards). The Decision deleted these 
references and established Network Utilities as a 
standalone chapter.  There are no vegetation 
clearance rules for Network Utilities except for 
Outstanding Natural Features and Landscapes which is 
inconsistent with RMA s 6.   

Cross reference Chapter 17 to Chapter 13. 
 
Apply vegetation clearance rules to Network Utilities. 

Assessment criteria 
17.5 

Forest and Bird asked the Council to add effects on 
significant indigenous vegetation and significant 
habitats of indigenous fauna in the assessment 
criteria. The Decision was to accept the submission 
but it is not shown in the track changes.  

Include effects on significant indigenous vegetation and 
significant habitats of indigenous fauna in the assessment 
criteria. The criteria could be cross-referenced to Chapter 
13. 

Earthworks controls in 
Coastal and Ohiwa 
Harbour Zones 

Contrary to 1.10.2, there are no controls on 
earthworks associated with network utilities in the 
coastal zone. Earthworks are a matter for control for 
activities other than network utilities e.g. papakainga.   
Although land disturbance is a Restricted 
Discretionary Activity in the Ōhiwa Harbour Zone, 
Network Utilities are exempt from these rules. 

Amend Chapter 17 so that all earthworks in the Coastal and 
Ōhiwa Harbour Zones > 400m2 are a restricted discretionary 
Activity. 

Chapter 19 Coastal Environment Overlay 

New objectives The Coastal Environment objectives relate to natural Insert new objectives relating to: 



 

 

character, tangata whenua and infrastructure.    protection of outstanding natural features and 
landscapes and other natural features and 
landscapes  

 significant indigenous vegetation and significant 
habitat of indigenous fauna/policy 11 areas. 

Policy 19.2.2.4 The policy only addresses landscapes, not indigenous 
vegetation and ecosystems, and limits the effects 
management to “significant” adverse effects from 
earthworks and vegetation clearance “on natural 
landscapes.” This fails to implement Policy 11 NZCPS 

Insert a new policy to implement Policy 11 NZCPS and/or 
amend policy 19.2.2.4 to: 
 
“Avoid significant adverse effects from earthworks and vegetation 
clearance on natural landscapes and ecosystems. 

Forestry activity status There is no rule relating to forestry in the Coastal 
Environment.  Underlying zones provide for forestry 
as a permitted activity. Permitted activity status will 
not protect the Coastal Environment’s landscapes, 
natural character an biodiversity or maintain coastal 
water quality. 

Provide for forestry to be a discretionary activity in the 
Coastal Environment overlay. 

Vegetation clearance 
rules 

There are no vegetation clearance rules in the coastal 
environment, which fails to implement s6(c), s 31, the 
NZCPS and the RPS. 

Specify that disturbance >100m2 is a non-complying activity 
in the coastal environment. 
 

New controls on 
subdivision and land 
use 

The Coastal Environment overlay has no controls on 
subdivision or land use, apart from earthworks and 
building setbacks. 
 

Include new provisions in the Coastal Environment overlay 
to manage adverse effects of subdivision and land use, 
including non-complying activity status for subdivision. 
 

Definitions 

Height The definition allows the rolling height method which 
provides for buildings to “step up” a slope and can 
result in a building significantly taller than would be 
allowed for the same building on a flat surface. This is 
significant issue around Ohiwa Harbour and parts of 
the coast where there is considerable sloping ground. 
Resource consents under appeal in the Whakatane 
District were examples of how such a definition can 
have an unintended outcome and adverse effects on 

The word “lowest” should qualify “ground level”, as ground 
level can vary, and should be measured at the lowest point:  
 
Means, in relation to buildings, the vertical distance between the lowest 
ground level and the highest part of the building at the  point  of  
measurement,  but  shall  not  apply  to  chimneys… 



 

 

the landscape.  

 

 

Attachments  

9. The following documents are attached to this notice of appeal: 

a. A copy of the Council’s decision (Appendix ‘A’); 

b. A list of names and addresses of persons to be served with a copy of this notice (Appendix ‘B’); and 

c. A copy of Forest and Bird’s original submission to the Opotiki District Council (“Appendix C”). 

10. Parties served with a copy of this notice of appeal will not be served with the attachments, and may obtain a copy from the appellant on request. 

 

 

Sally Gepp 
Counsel for Royal Forest And Bird Protection Society of New Zealand Incorporated  
12 June 2018 
 
Address for Service 
Sally Gepp     Linda Conning 
PO Box  266, Nelson 7040   114 Otarawairere Rd, Ohope 3121 
       
Telephone: 021 558 241    Telephone: 07 3077108 
Email : s.gepp@forestandbird.org.nz  linda@xnet.co.nz 

 

 
Advice to recipients of copy of notice of appeal 
 

  

mailto:s.gepp@forestandbird.org.nz
mailto:linda@xnet.co.nz


 

 

How to become party to proceedings 
You may be a party to the appeal if you made a submission or a further submission on the matter of this appeal. 
To become a party to the appeal, you must,— 

 within 15 working days after the period for lodging a notice of appeal ends, lodge a notice of your wish to be a party to the proceedings (in form 
33) with the Environment Court and serve copies of your notice on the relevant local authority and the appellant; and 

 within 20 working days after the period for lodging a notice of appeal ends, serve copies of your notice on all other parties. 
Your right to be a party to the proceedings in the court may be limited by the trade competition provisions in section 274(1) and Part 11A of the 
Resource Management Act 1991. 
You may apply to the Environment Court under section 281 of the Resource Management Act 1991 for a waiver of the above timing or service 
requirements (see form 38). 
 
How to obtain copies of documents relating to appeal 
The copy of this notice served on you does not attach a copy of the appellant's submission or the decision (or part of the decision) appealed. These 
documents may be obtained, on request, from the appellant. 

 

 

http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM196460#DLM196460
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM196460#DLM196460
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM237755#DLM237755
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM2421544#DLM2421544
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM237795#DLM237795
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM196479#DLM196479
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TO: The Registrar 
 Environment Court 
 AUCKLAND 
 

1. OHIWA COVE LIMITED (the appellant) appeals against part of a decision of 

Opotiki District Council on the following plan: 

 

(a) Proposed Opotiki District Plan (the Plan). 

 

2. The appellant made a submission on the Plan. 

 

3. The appellant is not a trade competitor for the purposes of section 308D of the 

Act. 

 

4. The appellant received notice of the decision on 1 May 2018. 

 

5. The decision was made by the respondent. 

 

6. The part of the decision that the appellant is appealing is: 

 

(a) The respondent’s decision to not add the text of Policy NH3A of the 

Regional Coastal Environment Plan (Environment Plan) into Chapter 11 

of the Plan at 11.2.1.5 as proposed in the appellant’s submission; and 

 

(b) The respondent’s decision to not add the appellant’s proposed 

assessment criteria to subdivision in the Ohiwa Harbour Zone into 

Chapter 15 of the Plan at 15.8.2.1 as proposed in the appellant’s 

submission. 
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7. The reasons for the appeal are as follows: 

 

(a) A consistent regulatory framework should apply over the Ohiwa 

Harbour environment, as recognised in Objective 2.1 of the 

Environment Plan and Principle 2.1(3) of the Ohiwa Harbour Strategy. 

 

(b) Under s 75(4)(b) of the Act the Plan must not be inconsistent with a 

regional plan.  This should apply to Policy NH3A of the Environment 

Plan as the plan was publicly notified on 11 April 2017, all rules have 

legal effect from 12 May 2017, and Policy NH3A is not under appeal. 

 

(c) Policy NH3A has been slightly modified since the appellant’s submission 

and provides (in summary) that urban activities in the coastal 

environment surrounding Ohiwa Harbour and Waiotahe Estuary should 

be avoided unless: 

 

(i) It can be demonstrated that the activities will not cause 

cumulative adverse effects on the natural character, natural 

features and biodiversity of these areas; 

 

(ii) The location, scale, intensity and form of the activities is 

appropriate having regard to the natural heritage values; and 

 

(iii) The activities will be undertaken as part of a proposal that will 

have positive effects that will offset adverse effects on natural 

character, natural features and biodiversity. 

 

(d) Provisions of the Plan do not reflect Policy NH3A. 

 

(e) Inserting the text of Policy NH3A into Chapter 11 and the assessment 

criteria proposed in the appellant’s submission into Chapter 15 will 
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contribute to protecting the natural character, natural features and 

biodiversity of the Ohiwa Harbour environment. 

  

(f) Although inserting the text of Policy NH3A into Chapter 11 would 

duplicate the policy, it is sufficiently specific enough to Ohiwa Harbour 

that there is good reason to do so and it would contribute to ensuring 

that any issues concerning urban development in the area are not 

overlooked. 

 

(g) The respondent’s decision records that the appellant’s submission was 

accepted in part and the appellant was advised to refer to the tracked 

changes.  However there are no changes to Chapter 11 that reflect the 

appellant’s submission. 

 

8. The appellant seeks the following relief: 

 

(a) Insertion of the text of Policy NH3A of the Environment Plan into 

Chapter 11 of the Plan at 11.2.1.5; 

 

(b) Insertion of the assessment criteria proposed in the appellant’s 

submission into Chapter 15 of the Plan at 15.8.2.1; 

 

(c) Such other relief as the Court considers appropriate having regard to 

the appellant's submission and the reasons for this appeal; and 

 

(d) Costs. 

 

9. The appellant attaches the following documents to this notice: 

 

(a) A copy of the appellant’s submission (“Attachment A”);  

 

(b) A copy of the relevant part of the decision ("Attachment B"); 
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(c) Policy NH3A of the Environment Plan (“Attachment C”); and 

 

(d) A list of names and addresses of persons to be served with a copy of 

this notice of appeal (“Attachment D”). 

 
 
Signature:  
 
 
 __________________________ 
   Vanessa Hamm 
   Counsel for Appellant 
 
Date:  13 June 2018   
 
 
Address for service of  
Ohiwa Cove Limited:    Vanessa Jane Hamm 
      c/- Holland Beckett 

 525 Cameron Road 
 Private Bag 12011 

      Tauranga 3143 
 
Telephone:     (07) 578 2199 
Fax:      (07) 578 8055 
Email:      vanessa.hamm@hobec.co.nz 
Contact person:    Vanessa Hamm 
 
  

mailto:vanessa.hamm@hobec.co.nz
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Advice to recipients of copy of notice of appeal 
 
How to become party to proceedings 
You may be a party to the appeal if you made a submission or a further submission on 
the matter of this appeal. 
To become a party to the appeal, you must,— 

 within 15 working days after the period for lodging a notice of appeal ends, 
lodge a notice of your wish to be a party to the proceedings (in form 33) with 
the Environment Court and serve copies of your notice on the relevant local 
authority and the appellant; and 

 within 20 working days after the period for lodging a notice of appeal ends, 
serve copies of your notice on all other parties. 

Your right to be a party to the proceedings in the court may be limited by the trade 
competition provisions in section 274(1) and Part 11A of the Resource Management 
Act 1991. 
You may apply to the Environment Court under section 281 of the Resource 
Management Act 1991 for a waiver of the above timing or service requirements (see 
form 38). 
 
How to obtain copies of documents relating to appeal 
The copy of this notice served on you does not attach a copy of the appellant’s 
submission and (or or) the decision (or part of the decision) appealed. These 
documents may be obtained, on request, from the appellant. 
 
Advice 
If you have any questions about this notice, contact the Environment Court in 
Auckland, Wellington, or Christchurch.  
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Attachment A 
 

Submission  



Page 7 

MEX-943098-11-3-1 

Attachment B 
 

Decision of the respondent 
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Attachment C 

Policy NH3A of the Regional Coastal Environment Plan  
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Attachment D 

Names and addresses of persons to be served with a copy of this appeal 

 
Chief Executive Officer 
Opotiki District Council 
108 St John Street  
Opotiki 3122 
AileenL@odc.govt.nz 
 

Chris Donkin 
PO Box 483 
Opotiki 
olc@xtra.co.nz 

Ian Connor 
PO Box 213 
Opotiki 3162 
kukumoa@hotmail.com 

A&H Mortleman 
22 Paerata Ridge Road 
Opotiki 
llanview@xtra.co.nz 
 

Pauline Hoskins 
100 Hikutaia Road 
Opotiki 
PaulineE@xtra.co.nz 

J Gregory 
7B Union Street 
Opotiki 3122 

Chris Petersen 
C/- Harrison & Grierson 
PO Box 336 
Whakatāne 3158 
t.fergusson@harrisongrierson.com 
 

Director-General of Conservation 
Department of Conservation 
Private Bag 3072 
Hamilton 3240 
cstaite@doc.govt.nz 
 

Eastern Bay of Plenty – Forest and 
Bird 
C/- Linda Conning 
PO Box 152 
Whakatane 
goldnbird@xtra.co.nz 
 

EastPack Limited 
C/- Kathryn Maguire 
Harrison Grierson 
PO Box 336 
Whakatāne 3158 
k.maguire@harrisongrierson.com 
 

Hancock Forest Management 
PO Box 648 
Braeside Avenue 
Tokoroa 
SStrang@hnrg.com 

Horticulture NZ 
PO Box 10-232 
Wellington 
angela.halliday@hortnz.co.nz 

NZ Transport Agency 
PO Box 13-055 
Tauranga 3141 
matthew.stulen@nzta.govt.nz 
 

Overington Surveyors 
PO Box 600 
Whakatāne 
karl.rendall@overington.co.nz 

Department of Corrections 
Private Box 1206 
Wellington 6140 
rmalm@corrections.govt.nz 
 

Whakatohea Mussels (Opotiki) Ltd 
vaughanw@xtra.co.nz 
jaw1@actrix.co.nz 
sjfish@ihug.co.nz 
 
 

Wiseman Holdings Ltd 
C/- 423 Otara East Road 
RD 1 
Opotiki 
Jessica_wiseman@hotmail.com 

Bay of Plenty Regional Council 
Att: Fiona McTavish 
PO Box 364 
Whakatāne 3158 
Fiona.McTavish@boprc.govt.nz 
 

Heritage NZ 
PO Box 13339 
Tauranga 3141 
cmcalley@heritage.org.nz 
 

NZ Defence Force 
C/- Tonkin and Taylor 
PO Box 2083 
Wellington 6140 
rebecca.davies@nzdf.mil.nz 
 

Dorothy Kelly 
92 Nelson Street 
Opotiki 3122 

Nardus Holdings Limited 
John Maynard 
2C Gateway Crescent 
RD 4 
Whakatāne 
nardus@xtra.co.nz 
 

FD & ERL Young 
Cedar Park Orchard 
97 Otara Road 
Opotiki 3197 

Julie Lux 
307 Omarumutu Road 
RD 1 
Opotiki 3197 
julux@slingshot.co.nz 

  

mailto:AileenL@odc.govt.nz
mailto:olc@xtra.co.nz
mailto:kukumoa@hotmail.com
mailto:llanview@xtra.co.nz
mailto:PaulineE@xtra.co.nz
mailto:t.fergusson@harrisongrierson.com
mailto:cstaite@doc.govt.nz
mailto:goldnbird@xtra.co.nz
mailto:k.maguire@harrisongrierson.com
mailto:SStrang@hnrg.com
mailto:angela.halliday@hortnz.co.nz
mailto:matthew.stulen@nzta.govt.nz
mailto:karl.rendall@overington.co.nz
mailto:rmalm@corrections.govt.nz
mailto:vaughanw@xtra.co.nz
mailto:jaw1@actrix.co.nz
mailto:sjfish@ihug.co.nz
mailto:Jessica_wiseman@hotmail.com
mailto:Fiona.McTavish@boprc.govt.nz
mailto:cmcalley@heritage.org.nz
mailto:rebecca.davies@nzdf.mil.nz
mailto:nardus@xtra.co.nz
mailto:julux@slingshot.co.nz
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Waiariki Executive Tribal Authority 
Uaterangi Tribal Estate 
Peter Helmbright 
66 Union Street 
Opotiki 
WHelmbright@gmail.com 
 

Whakatohea Research and 
Archives Trust 
Salena Christie 
PO Box 207 
Opotiki 3122 
archives@whakatohea.co.nz 
 

Tio Te-Kahika Whanau Trust 
Joseph Te-Kahika 
1309 State Highway 35 
Opape 
jorenekahika@gmail.com 

Gordon Gault 
775 Tableland Road 
RD 1 
Opotiki 3197 
g.gault@xtra.co.nz 
 

Upokorehe Iwi 
Lance Reha and Gaylene Kohunui 
4A Kutarere, Wharf Road 
Kutarere 
Waiotahe Valley 3198 
lynda.w@xtra.co.nz  
 

WA & EA Gault 
PO Box 337 
Opotiki 3162 

Graeme Gault 
423 Otara East Road 
RD 1 
Opotiki 
 

Ngai Tama 
Tim Selwyn 
12 Parauta Road 
Otara  
Opotiki  
selwyn.tim@gmail.com 
 

Crown Persons Personal 
Representative 
D Christian 
tamariki0110@gmail.com 

Apanui Farms Limited 
C/- Potts & Hodgson 
Ian Peterson 
PO Box 444 
Opotiki 3162 
ian@pottshodgson.co.nz 
 

Nuitupu Trust 
C/- Potts & Hodgson 
Ian Peterson 
PO Box 444 
Opotiki 3162 
ian@pottshodgson.co.nz 
 

First Gas Limited 
C/- Beca Limited 
PO Box 264 
Taranaki Mail Centre 4340 
Hywel.Edwards@beca.com 

NZ Fire Service Commission 
C/- Beca Limited 
PO Box 448 
Hamilton 3240 
stephanie.dean@beca.com 
 

Brendan Hickey 
11 View Road 
Opotiki 
b.hickey@clear.net.nz 

Transpower NZ Ltd 
C/- Boffa Miskell Limited 
PO Box 11-340 
Wellington 6142 
pauline.whitney@boffamiskell.co.nz 

NZDFA – Bay of Plenty 
Deer Industry New Zealand 
PO Box 10702 
Wellington 6143 
Lindsay.fung@deernz.org 
 

Minister of Education 
C/- Beca Ltd 
PO Box 903 
Tauranga 3140 
andrew.hill@beca.com 

Rayonier Matariki Forests 
PO Box 745 
Rangiora 
steve.chandler@rayonier.com 

Whangaparaoa 1B2B9 & Others 
Edward Matchitt 
RD 3 
Opotiki 3199 
whangaparaoa3b@xtra.co.nz 
 

Geoff and Tina Pointon 
72 Ritchie Road 
Parua Bay 
Whangarei 0174 
belinda.elite@gmail.com 

Jon Burchett 
PO Box 123 
Opotiki 3162 
jon@burchettnz.com 

NZ Association of Radio Transmitters 
Douglas Birt 
PO Box 830 
Whangaparoa 0943 
kdbirt@gisborne.net.nz 
 

Whakatāne District Council 
Private Bag 1002 
Whakatāne 3158 
shane.mcghie@whakatane.govt.
nz 

Z Energy Limited 
C/- Burton Planning Consultants Ltd 
Karen Blair 
PO Box 33-817 
Takapuna 
Auckland 0740 
kblair@burtonconsultants.co.nz 
 

  

mailto:WHelmbright@gmail.com
mailto:archives@whakatohea.co.nz
mailto:jorenekahika@gmail.com
mailto:g.gault@xtra.co.nz
mailto:lynda.w@xtra.co.nz
mailto:selwyn.tim@gmail.com
mailto:tamariki0110@gmail.com
mailto:ian@pottshodgson.co.nz
mailto:ian@pottshodgson.co.nz
mailto:Hywel.Edwards@beca.com
mailto:stephanie.dean@beca.com
mailto:b.hickey@clear.net.nz
mailto:pauline.whitney@boffamiskell.co.nz
mailto:Lindsay.fung@deernz.org
mailto:andrew.hill@beca.com
mailto:steve.chandler@rayonier.com
mailto:whangaparaoa3b@xtra.co.nz
mailto:belinda.elite@gmail.com
mailto:jon@burchettnz.com
mailto:kdbirt@gisborne.net.nz
mailto:shane.mcghie@whakatane.govt.nz
mailto:shane.mcghie@whakatane.govt.nz
mailto:kblair@burtonconsultants.co.nz
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Mountain Ridge Holdings Ltd 
C/- Harrison Grierson 
PO Box 336 
Whakatāne 3158 
t.fergusson@harrisongrierson.com 
 

House Movers 
C/- Stuart Ryan 
PO Box 1296 
Shortland Street 
Auckland 1140 
stuart@stuartryan.co.nz 
rowan@stuartryan.co.nz 
 

Vodafone New Zealand Ltd 
C/- Incite 
PO Box 3082 
Auckland 1140 
chris@incite.co.nz 

Chorus New Zealand Ltd 
C/- Incite 
PO Box 3082 
Auckland 1140 
chris@incite.co.nz 
 

Spark New Zealand Trading Ltd 
C/- Incite 
PO Box 3082 
Auckland 1140 
chris@incite.co.nz 

Alex Dobie 
166 Wellington Street 
Opotiki 
adobie@xtra.co.nz 

Toi Te Ora – Public Health Service 
PO Box 2120 
Tauranga 3140 
phil.shoemack@bopdhb.govt.nz 
 

NZ Police 
Private Bag 102912 
North Shore Mail Centre 
jeremy.fourie@police.govt.nz 

Jim Robinson 
151 Reeves Road Extension 
Ohiwa Harbour 
RD 2 
Opotiki 
gojimrobinson@gmail.com 
 

Federated Farmers 
PO Box 447 
Hamilton 
nedwards@fedfarm.org.nz 
 

Bibiana and Brian Hill 
PO Box 10206 
belinda.elite@gmail.com 

 

 

mailto:t.fergusson@harrisongrierson.com
mailto:stuart@stuartryan.co.nz
mailto:rowan@stuartryan.co.nz
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Form 7 

Notice of appeal to Environment Court against decision on proposed policy statement or plan or 

change or variation 

Clause 14(1) of Schedule 1, Resource Management Act 1991 

 
 
To The Registrar 

Environment Court 
Auckland 

 

Vodafone New Zealand Limited (Vodafone) appeals against parts of the decision of the Opotiki 

District Council in relation to the Proposed Opotiki District Plan. 

Vodafone made a number of submissions and further submissions on the Proposed Opotiki District 

Plan. 

Vodafone is not a trade competitor for the purposes of section 308D of the Resource Management 

Act 1991. 

Vodafone received notice of the decision on Tuesday 1 May 2018. 

The decision was made by the Opotiki District Council. 

The parts of the decision appealed by Vodafone, reasons for the appeal and relief sought are set out 

below. In addition to the relief set out below, Vodafone seeks such further or consequential relief as 

may be necessary to give effect to the relief sought. 

Network Utilities Located 50m or more from the Mean High Water Springs (MHWS), or within Road 

Reserve 

Provisions of proposed plan change appealed: 

1. Vodafone lodged submissions seeking that overhead customer connections from existing 

overhead lines networks be provided for in all zones as a permitted activity, and be provided 

an exemption from all standards in Chapter 17 restricting network utilities within 50m of the 

MHWS.  The decisions provide for this relief under Rule17.3.1.1(3) and (5), and standard 17.6.2 

which relates to customer connections to heritage items.   

2. However, the final drafting of restricted discretionary activity Rule 17.3.2.1(1), which addresses 

network utilities including customer connections not meeting standards is confusing, 
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particularly as the only standard identified is 17.6.2 which relates to customer connections to 

heritage items which is not relevant to many network utilities.  It is assumed this is intended to 

refer to rule 17.6.1 which addresses standards applicable more broadly to network utilities, 

rather than specifically to customer connections.  

Reasons for appeal: 

3. The s42A report recommended comprehensive changes to the network utilities rules in Chapter 

17 to address a number of submissions by network utility operators.  Whilst these addressed 

most of Vodafone’s concerns, additional changes to recommended Rule 17.3.2.1(1) in the s42A 

report were requested by Vodafone which were not adopted.  

4. It is assumed that the intent of this rule is provide a restricted discretionary activity regime for 

otherwise permitted network utilities that do not meet relevant standards, other than where 

specifically listed as a discretionary or non-complying activity.  Vodafone is concerned that as 

drafted it is unclear what the activity status of a customer connection is within a road or 50m 

or more from the MHWS, or what the rules regime is for other network utilities that do not 

meet relevant permitted activity standards.  It is unclear why there is specific reference to 

customer connections, but not other activities that fall within the overall ambit of network 

utilities. 

Relief sought 

5. That Rule 17.3.2.1(1) be amended, as per the relief sought at the hearing, as follows (or any 

relief of like effect): 

1. Network utilities, including customer connections, located 50m or more from MHWS, or 

within road reserve, where one of the standards in 17.6.21 is not met, except where located 

in sites identified in 13.9.1 and 13.9.2. 

Maximum height of poles and similar structures associated with network utilities 

Provisions of proposed plan change appealed: 

6. Vodafone lodged various submissions on Chapter 17 in relation to the height of poles and 

similar structures in various zones and to exempt network utilities in roads from restrictions on 

network utilities within 50m of the MHWS.  Rule 17.6.1.2 in the decisions sets out the permitted 

standards for the maximum height of poles and similar structures associated with utilities for 

various zones and roads.  However, the final drafting appears to include a typographical error 



 

  3 

  

 

 

with clauses (f) and (g) of the rule describing the same area where the rule applies, but with a 

differing height limit. 

Reasons for appeal: 

7. As drafted, the permitted height limit for poles and similar structures associated with network 

utilities in road reserve in any zone except for Ohiwa harbour and the Coastal Environment is 

25m in clause (f) of Rule 17.6.1.2, and 15m in clause (g) for the same identified area.  It is 

assumed that the intent was for the more restrictive 15m height limit to apply in roads within 

the Ohiwa Harbour Zone and the Coastal Environment, and the 25m in other locations, noting 

that there are other restrictions applying to poles in sensitive natural environmental areas 

identified in 13.9.1 and 13.9.2. 

Relief sought 

8. That Rule 17.6.1.2 be amended as follows (or any relief of like effect): 

Maximum height of poles and similar structures associated with network utilities 

……….. 

f. Road reserve in any zone except in the Ohiwa Harbour Zone 

 and the Coastal Environment       25m 

g. Road reserve in any zone except in the Ohiwa Harbour Zone 

 and the Coastal Environment       15m 

 

Network Utility Structure 

Provisions of proposed plan change appealed: 

9. Vodafone lodged various submissions on Chapter 17 in relation to the height of poles and 

similar structures in various zones and to exempt network utilities in roads from restrictions on 

network utilities within 50m of the MHWS.   

10. Rule 17.6.1.2 in the decisions sets out the permitted standards for the maximum height of poles 

and similar structures associated with utilities for various zones and roads.   However, rule 

17.6.1.5 includes rules for network utility structures that limits total floor area to 5m2, a 

maximum height to 2.5m and requires a 10m setback to any dwelling, in the Ohiwa Harbour, 
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Residential and Costal Settlement Zones and in the Coastal Environment.  This rule appears to 

be intended to control small utility shelters/buildings in these zones and areas.  However, poles 

for network utilities, which have different height limits in these same zones and areas in Rule 

17.6.1.2 could also potentially be assessed as being subject to the restrictions in Rule 17.6.1.5 

including the 2.5m height limit and 10m from dwelling set back.    

Reasons for appeal: 

11. As drafted, the permitted height limit for poles and similar structures associated with network 

utilities could be overridden by the 2.5m height limit for network utility structures in Rule 

17.6.1.5, particularly given that the term network utility structure is not defined in the Proposed 

Plan.  Further, a 10m set back from dwellings is not necessary or appropriate where poles have 

been provided for as permitted activities in the road reserve due to their minor cross-sectional 

bulk/profile, and given that height in relation to boundary controls will apply under Rule 

17.6.1.4 where not located within a road.  Accordingly, the rule needs to be amended to exclude 

poles and similar structures associated with network utilities from this standard. 

Relief sought 

12. That Rule 17.6.1.5 be amended as follows (or any relief of like effect): 

Network Utility Structure 

In the Ohiwa Harbour, Residential and Coastal Settlement Zones and in the Coastal 

Environment, a network utility structure, other than poles and similar structures associated 

with network utilities, shall have a total floor area of not more than 5m2 and a maximum 

height of 2.5m, and shall be set back a minimum distance of 10m from the nearest dwelling. 

Activities within the National Grid Yard 

Provisions of proposed plan change appealed: 

13. Vodafone lodged further submissions on submissions by Transpower, in regard to providing for 

additional exemptions for network utilities from the National Grid Yard controls for activities 

and earthworks where outside of transport corridors. 

14. The decisions have provided for a suitable exemption for networks utilities in rule 17.3.1.1(10) 

– Near Support Structures, but not for activities Under Lines in terms of Rule 17.3.1.1(9).  

Further, a suitable exemption is not provided for earthworks for network utilities under Rule 
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17.3.1.1(11) where the only exemption provided is for earthworks for a network utility, as part 

of a transmission activity or for electricity infrastructure.  

Reasons for appeal: 

15. As drafted, Rules 17.3.1.1(9) and (11) may result in minor works requiring resource consent 

such as service connections to existing buildings, cabinets and connection plinths, and 

associated minor earthworks.  It is understood that Transpower is comfortable that network 

utility operators are sufficiently familiar with NZECP34: 2001 such that any work in and around 

National Grid transmission lines and support structures will not adversely affect the National 

Grid.  That is, work will either be undertaken to comply with NZECP34: 2001, or in limited 

circumstances Transpower may agree to grant a dispensation under NZECP34: 2001 without a 

resource consent also being required for the same scope of work.  Network utility infrastructure 

is not a sensitive activity in terms of the National Policy Statement for Electricity Transmission 

2008 and is unlikely to foreclose maintenance options for Transpower overhead transmission 

lines. 

Relief sought 

16. That Rule 17.3.1.1 (9) be amended as follows (or any relief of like effect): 

Under Wires 

The following buildings and structures (where permitted in the Zone) within the National 

Grid Yard, but located more than 12m from a 110kV National Grid support structure 

foundation or stay wire or located more than 10m from a 50kV National Grid support 

structure or stay wire: 

a. ……… 

e. Network utilities 

AND 

17. That Rule 17.3.1.1 (11) be amended as follows (or any relief of like effect): 

Earthworks (where permitted in the Zone) within a site that is located within any part of the 

National Grid Yard: 
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a. Earthworks within 12m form the outer visible edge of any 110kV National Grid support 

structure or within 10m from the outer visible edge of any 50kV National Grid support 

structure that do not exceed a depth (measured vertically) of 300mm; provided the 

following are exempt from this requirement: 

i. Earthworks for a Network Utility, as part of a transmission activity or for 

electricity infrastructure. 

ii. ……… 

Contrary to Part 2 of the RMA 

18. The parts of the decision made on the Proposed Opotiki District Plan as set out in this appeal 

notice are contrary to Part 2 of the RMA. Without limiting the above, the decision does not: 

a) Promote the sustainable management of natural and physical resources; 

b) Manage the use, development and protection of physical resources in a way, or at a rate, 

which enables people and the community of Porirua to provide for their economic well-

being; or 

c) Sustain the potential of physical resource to meet the reasonable foreseeable needs of 

future generations. 

19. Overall, the parts of the decision as set out in this appeal notice are not the most appropriate 

way to achieve the purpose of the RMA. 

Additional relief 

20. In addition to the specific relief set out above, Vodafone seeks the following relief: 

a) Such further or other relief as may be just or necessary to address matters raised in this 

appeal. 

The following documents are appended to this notice: 

A. A copy of Vodafone’s submissions and further submissions (Including a copy of Transpower’s 

submissions to which these further submissions relate) on the matters raised in this notice of 

appeal. 

B. A copy of the relevant parts of the decision. 





 

 

Appendix 1 – Copy of Vodafone’s Submissions and Further Submissions, in relation to the matters 
raised in this notice of appeal 

  



























 

  

Appendix 2 – Copy of the relevant parts of the Council’s decisions 
 
  

































 

  

Appendix 3 – Names and addresses of persons to be served with a copy of this notice 

 

 



Further Sub Number Submitter number Submitter Name Organisation Postal Address Email Phone number Heard/Not Heard Further Submitter 

24 Aileen Lawrie Ōpōtiki District Council PO Box 44 

Ōpōtiki

aileenl@odc.govt.nz 07 3153030 N

FS19 11 Angela Halliday Horticulture NZ PO Box 10-232

Wellington

angela.halliday@hortnz.co.nz 04 472 3795 Y Y

FS24 Brian Heywood Taurana Emergency 

Communications Group (Inc) 

Branch 88 NZART

41 Merriman Place, Veda 

Glen, Tauranga 

brian@eol.co.nz 07 5433677 N Y

FS18 18 Carolyn McAlley Heritage NZ PO Box 13339

Tauranga 3141

cmcalley@heritage.org.nz 07 577 4535 Y Y

FS09 7 Chris Staite Department of Conservation Private Bag 3072, Hamilton 

3240

cstaite@doc.govt.nz 07 8581586 Y Y

FS25 Craig Shepard NZART Branch 88 41 Merriman Place, Veda 

Glen, Tauranga 

cas31@students.waikato.ac.nz 027 984 580 N Y

FS34 D.B Harwick Tauranga Amatuer Radio 

Club

9 Allington Place, Tauranga Zl1gq@xtra.co.nz 021 1520961 N Y

FS31 48 Douglas Birt NZ Association of Radio 

Transmitters

PO Box 830 

Whangaparoa 0943

kdbirt@gisborne.net.nz 09 424 0134

0274925189

Y

8 Eastern Bay of Plenty - Forest 

and Bird

Linda Conning C/ PDC TeTeko 3167 goldnbird@xtra.co.nz 073228245, 0223228245 Y

FS3 17 Fiona McTavish Bay of Plenty Regional 

Council

PO Box 364

Whakatāne 3158

Moana.boyd@boprc.govt.nz ext 9326 0800 884 881 Y Y

FS2 36 Hywel Edwards First Gas Limited C/- Beca Limited

PO Box 264

Taranaki Mail Centre 4340

New Plymouth

Hywel.Edwards@beca.com 06 759 5744

0274633031

Y

FS1 50 Karen Blair Z Energy Limited PO Box 33-817, Takapuna,

AUCKLAND 0740

kblair@burtonconsultants.co.nz 09 917-4305

FS33 Mike Newman 30 Nikau Street, 

Whanganui

mnewman@clear.net.nz 06 344 6830 Y Y

FS11 60 Nikki Edwards Federated Farmers PO Box 447, Hamilton nedwards@fedfarm.org.nz 0800 327 646, 0211369422 Y Y

FS4 39 Pauline Whitney Transpower NZ Ltd C/- Boffa Miskell Limited

Po Box 11 340

Level 4, Huddart Parker 

Building

1 Post Office Square

WELLINGTON 6142

pauline.whitney@boffamiskell.co.nz 04 901 4290

0210 236 4245

Y Y

FS29 Robert Taylor 51 Sixth Ave, Tauranga robertktaylor@eol.co.nz 07 578 6024, 027 5752524 Y

57 Sally Webb Toi Te Ora - Public Health 

Service 

PO Box 2120

TAURANGA 3140

phil.shoemack@bopdhb.govt.nz 0800 221 555

37 Stephanie Dean NZ Fire Commission C/- Beca Limited

PO Box 448

Hamilton 3240

Stephanie.Dean@beca.com 64 7 834 7694  

64 21 105 4111

Y
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Form 7 

Notice of appeal to Environment Court against decision on proposed policy statement or plan or 

change or variation 

Clause 14(1) of Schedule 1, Resource Management Act 1991 

 
 
To The Registrar 

Environment Court 
Auckland 

 

Chorus New Zealand Limited (Chorus) appeals against parts of the decision of the Opotiki District 

Council in relation to the Proposed Opotiki District Plan. 

Chorus made a number of submissions and further submissions on the Proposed Opotiki District 

Plan. 

Chorus is not a trade competitor for the purposes of section 308D of the Resource Management Act 

1991. 

Chorus received notice of the decision on Tuesday 1 May 2018. 

The decision was made by the Opotiki District Council. 

The parts of the decision appealed by Chorus, reasons for the appeal and relief sought are set out 

below. In addition to the relief set out below, Chorus seeks such further or consequential relief as 

may be necessary to give effect to the relief sought. 

Network Utilities Located 50m or more from the Mean High Water Springs (MHWS), or within Road 

Reserve 

Provisions of proposed plan change appealed: 

1. Chorus lodged submissions seeking that overhead customer connections from existing 

overhead lines networks be provided for in all zones as a permitted activity, and be provided 

an exemption from all standards in Chapter 17 restricting network utilities within 50m of the 

MHWS.  The decisions provide for this relief under Rule17.3.1.1(3) and (5), and standard 17.6.2 

which relates to customer connections to heritage items.   

2. However, the final drafting of restricted discretionary activity Rule 17.3.2.1(1), which addresses 

network utilities including customer connections not meeting standards is confusing, 
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particularly as the only standard identified is 17.6.2 which relates to customer connections to 

heritage items which is not relevant to many network utilities.  It is assumed this is intended to 

refer to rule 17.6.1 which addresses standards applicable more broadly to network utilities, 

rather than specifically to customer connections.  

Reasons for appeal: 

3. The s42A report recommended comprehensive changes to the network utilities rules in Chapter 

17 to address a number of submissions by network utility operators.  Whilst these addressed 

most of Chorus’s concerns, additional changes to recommended Rule 17.3.2.1(1) in the s42A 

report were requested by Chorus which were not adopted.  

4. It is assumed that the intent of this rule is provide a restricted discretionary activity regime for 

otherwise permitted network utilities that do not meet relevant standards, other than where 

specifically listed as a discretionary or non-complying activity.  Chorus is concerned that as 

drafted it is unclear what the activity status of a customer connection is within a road or 50m 

or more from the MHWS, or what the rules regime is for other network utilities that do not 

meet relevant permitted activity standards.  It is unclear why there is specific reference to 

customer connections, but not other activities that fall within the overall ambit of network 

utilities. 

Relief sought 

5. That Rule 17.3.2.1(1) be amended, as per the relief sought at the hearing, as follows (or any 

relief of like effect): 

1. Network utilities, including customer connections, located 50m or more from MHWS, or 

within road reserve, where one of the standards in 17.6.21 is not met, except where located 

in sites identified in 13.9.1 and 13.9.2. 

Maximum height of poles and similar structures associated with network utilities 

Provisions of proposed plan change appealed: 

6. Chorus lodged various submissions on Chapter 17 in relation to the height of poles and similar 

structures in various zones and to exempt network utilities in roads from restrictions on 

network utilities within 50m of the MHWS.  Rule 17.6.1.2 in the decisions sets out the permitted 

standards for the maximum height of poles and similar structures associated with utilities for 

various zones and roads.  However, the final drafting appears to include a typographical error 
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with clauses (f) and (g) of the rule describing the same area where the rule applies, but with a 

differing height limit. 

Reasons for appeal: 

7. As drafted, the permitted height limit for poles and similar structures associated with network 

utilities in road reserve in any zone except for Ohiwa harbour and the Coastal Environment is 

25m in clause (f) of Rule 17.6.1.2, and 15m in clause (g) for the same identified area.  It is 

assumed that the intent was for the more restrictive 15m height limit to apply in roads within 

the Ohiwa Harbour Zone and the Coastal Environment, and the 25m in other locations, noting 

that there are other restrictions applying to poles in sensitive natural environmental areas 

identified in 13.9.1 and 13.9.2. 

Relief sought 

8. That Rule 17.6.1.2 be amended as follows (or any relief of like effect): 

Maximum height of poles and similar structures associated with network utilities 

……….. 

f. Road reserve in any zone except in the Ohiwa Harbour Zone 

 and the Coastal Environment       25m 

g. Road reserve in any zone except in the Ohiwa Harbour Zone 

 and the Coastal Environment       15m 

 

Network Utility Structure 

Provisions of proposed plan change appealed: 

9. Chorus lodged various submissions on Chapter 17 in relation to the height of poles and similar 

structures in various zones and to exempt network utilities in roads from restrictions on 

network utilities within 50m of the MHWS.   

10. Rule 17.6.1.2 in the decisions sets out the permitted standards for the maximum height of poles 

and similar structures associated with utilities for various zones and roads.   However, rule 

17.6.1.5 includes rules for network utility structures that limits total floor area to 5m2, a 

maximum height to 2.5m and requires a 10m setback to any dwelling, in the Ohiwa Harbour, 
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Residential and Costal Settlement Zones and in the Coastal Environment.  This rule appears to 

be intended to control small utility shelters/buildings in these zones and areas.  However, poles 

for network utilities, which have different height limits in these same zones and areas in Rule 

17.6.1.2 could also potentially be assessed as being subject to the restrictions in Rule 17.6.1.5 

including the 2.5m height limit and 10m from dwelling set back.    

Reasons for appeal: 

11. As drafted, the permitted height limit for poles and similar structures associated with network 

utilities could be overridden by the 2.5m height limit for network utility structures in Rule 

17.6.1.5, particularly given that the term network utility structure is not defined in the Proposed 

Plan.  Further, a 10m set back from dwellings is not necessary or appropriate where poles have 

been provided for as permitted activities in the road reserve due to their minor cross-sectional 

bulk/profile, and given that height in relation to boundary controls will apply under Rule 

17.6.1.4 where not located within a road.  Accordingly, the rule needs to be amended to exclude 

poles and similar structures associated with network utilities from this standard. 

Relief sought 

12. That Rule 17.6.1.5 be amended as follows (or any relief of like effect): 

Network Utility Structure 

In the Ohiwa Harbour, Residential and Coastal Settlement Zones and in the Coastal 

Environment, a network utility structure, other than poles and similar structures associated 

with network utilities, shall have a total floor area of not more than 5m2 and a maximum 

height of 2.5m, and shall be set back a minimum distance of 10m from the nearest dwelling. 

Activities within the National Grid Yard 

Provisions of proposed plan change appealed: 

13. Chorus lodged further submissions on submissions by Transpower, in regard to providing for 

additional exemptions for network utilities from the National Grid Yard controls for activities 

and earthworks where outside of transport corridors. 

14. The decisions have provided for a suitable exemption for networks utilities in rule 17.3.1.1(10) 

– Near Support Structures, but not for activities Under Lines in terms of Rule 17.3.1.1(9).  

Further, a suitable exemption is not provided for earthworks for network utilities under Rule 
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17.3.1.1(11) where the only exemption provided is for earthworks for a network utility, as part 

of a transmission activity or for electricity infrastructure.  

Reasons for appeal: 

15. As drafted, Rules 17.3.1.1(9) and (11) may result in minor works requiring resource consent 

such as service connections to existing buildings, cabinets and connection plinths, and 

associated minor earthworks.  It is understood that Transpower is comfortable that network 

utility operators are sufficiently familiar with NZECP34: 2001 such that any work in and around 

National Grid transmission lines and support structures will not adversely affect the National 

Grid.  That is, work will either be undertaken to comply with NZECP34: 2001, or in limited 

circumstances Transpower may agree to grant a dispensation under NZECP34: 2001 without a 

resource consent also being required for the same scope of work.  Network utility infrastructure 

is not a sensitive activity in terms of the National Policy Statement for Electricity Transmission 

2008 and is unlikely to foreclose maintenance options for Transpower overhead transmission 

lines. 

Relief sought 

16. That Rule 17.3.1.1 (9) be amended as follows (or any relief of like effect): 

Under Wires 

The following buildings and structures (where permitted in the Zone) within the National 

Grid Yard, but located more than 12m from a 110kV National Grid support structure 

foundation or stay wire or located more than 10m from a 50kV National Grid support 

structure or stay wire: 

a. ……… 

e. Network utilities 

AND 

17. That Rule 17.3.1.1 (11) be amended as follows (or any relief of like effect): 

Earthworks (where permitted in the Zone) within a site that is located within any part of the 

National Grid Yard: 
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a. Earthworks within 12m form the outer visible edge of any 110kV National Grid support 

structure or within 10m from the outer visible edge of any 50kV National Grid support 

structure that do not exceed a depth (measured vertically) of 300mm; provided the 

following are exempt from this requirement: 

i. Earthworks for a Network Utility, as part of a transmission activity or for 

electricity infrastructure. 

ii. ……… 

Contrary to Part 2 of the RMA 

18. The parts of the decision made on the Proposed Opotiki District Plan as set out in this appeal 

notice are contrary to Part 2 of the RMA. Without limiting the above, the decision does not: 

a) Promote the sustainable management of natural and physical resources; 

b) Manage the use, development and protection of physical resources in a way, or at a rate, 

which enables people and the community of Porirua to provide for their economic well-

being; or 

c) Sustain the potential of physical resource to meet the reasonable foreseeable needs of 

future generations. 

19. Overall, the parts of the decision as set out in this appeal notice are not the most appropriate 

way to achieve the purpose of the RMA. 

Additional relief 

20. In addition to the specific relief set out above, Chorus seeks the following relief: 

a) Such further or other relief as may be just or necessary to address matters raised in this 

appeal. 

The following documents are appended to this notice: 

A. A copy of Chorus’s submissions and further submissions (Including a copy of Transpower’s 

submissions to which these further submissions relate) on the matters raised in this notice of 

appeal. 

B. A copy of the relevant parts of the decision. 
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Appendix 2 – Copy of the relevant parts of the Council’s decisions 
 
  

































 

  

Appendix 3 – Names and addresses of persons to be served with a copy of this notice 

 

 



Further Sub Number Submitter number Submitter Name Organisation Postal Address Email Phone number Heard/Not Heard Further Submitter 

24 Aileen Lawrie Ōpōtiki District Council PO Box 44 

Ōpōtiki

aileenl@odc.govt.nz 07 3153030 N

FS19 11 Angela Halliday Horticulture NZ PO Box 10-232

Wellington

angela.halliday@hortnz.co.nz 04 472 3795 Y Y

FS24 Brian Heywood Taurana Emergency 

Communications Group (Inc) 

Branch 88 NZART

41 Merriman Place, Veda 

Glen, Tauranga 

brian@eol.co.nz 07 5433677 N Y

FS18 18 Carolyn McAlley Heritage NZ PO Box 13339

Tauranga 3141

cmcalley@heritage.org.nz 07 577 4535 Y Y

FS09 7 Chris Staite Department of Conservation Private Bag 3072, Hamilton 

3240

cstaite@doc.govt.nz 07 8581586 Y Y

FS25 Craig Shepard NZART Branch 88 41 Merriman Place, Veda 

Glen, Tauranga 

cas31@students.waikato.ac.nz 027 984 580 N Y

FS34 D.B Harwick Tauranga Amatuer Radio 

Club

9 Allington Place, Tauranga Zl1gq@xtra.co.nz 021 1520961 N Y

FS31 48 Douglas Birt NZ Association of Radio 

Transmitters

PO Box 830 

Whangaparoa 0943

kdbirt@gisborne.net.nz 09 424 0134

0274925189

Y

8 Eastern Bay of Plenty - Forest 

and Bird

Linda Conning C/ PDC TeTeko 3167 goldnbird@xtra.co.nz 073228245, 0223228245 Y

FS3 17 Fiona McTavish Bay of Plenty Regional 

Council

PO Box 364

Whakatāne 3158

Moana.boyd@boprc.govt.nz ext 9326 0800 884 881 Y Y

FS2 36 Hywel Edwards First Gas Limited C/- Beca Limited

PO Box 264

Taranaki Mail Centre 4340

New Plymouth

Hywel.Edwards@beca.com 06 759 5744

0274633031

Y

FS1 50 Karen Blair Z Energy Limited PO Box 33-817, Takapuna,

AUCKLAND 0740

kblair@burtonconsultants.co.nz 09 917-4305

FS33 Mike Newman 30 Nikau Street, 

Whanganui

mnewman@clear.net.nz 06 344 6830 Y Y

FS11 60 Nikki Edwards Federated Farmers PO Box 447, Hamilton nedwards@fedfarm.org.nz 0800 327 646, 0211369422 Y Y

FS4 39 Pauline Whitney Transpower NZ Ltd C/- Boffa Miskell Limited

Po Box 11 340

Level 4, Huddart Parker 

Building

1 Post Office Square

WELLINGTON 6142

pauline.whitney@boffamiskell.co.nz 04 901 4290

0210 236 4245

Y Y

FS29 Robert Taylor 51 Sixth Ave, Tauranga robertktaylor@eol.co.nz 07 578 6024, 027 5752524 Y

57 Sally Webb Toi Te Ora - Public Health 

Service 

PO Box 2120

TAURANGA 3140

phil.shoemack@bopdhb.govt.nz 0800 221 555

37 Stephanie Dean NZ Fire Commission C/- Beca Limited

PO Box 448

Hamilton 3240

Stephanie.Dean@beca.com 64 7 834 7694  

64 21 105 4111

Y
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Form 7 

Notice of appeal to Environment Court against decision on proposed policy statement or plan or 

change or variation 

Clause 14(1) of Schedule 1, Resource Management Act 1991 

 
 
To The Registrar 

Environment Court 
Auckland 

 

Spark New Zealand Trading Limited (Spark) appeals against parts of the decision of the Opotiki 

District Council in relation to the Proposed Opotiki District Plan. 

Spark made a number of submissions and further submissions on the Proposed Opotiki District Plan. 

Spark is not a trade competitor for the purposes of section 308D of the Resource Management Act 

1991. 

Spark received notice of the decision on Tuesday 1 May 2018. 

The decision was made by the Opotiki District Council. 

The parts of the decision appealed by Spark, reasons for the appeal and relief sought are set out 

below. In addition to the relief set out below, Spark seeks such further or consequential relief as may 

be necessary to give effect to the relief sought. 

Network Utilities Located 50m or more from the Mean High Water Springs (MHWS), or within Road 

Reserve 

Provisions of proposed plan change appealed: 

1. Spark lodged submissions seeking that overhead customer connections from existing overhead 

lines networks be provided for in all zones as a permitted activity, and be provided an 

exemption from all standards in Chapter 17 restricting network utilities within 50m of the 

MHWS.  The decisions provide for this relief under Rule17.3.1.1(3) and (5), and standard 17.6.2 

which relates to customer connections to heritage items.   

2. However, the final drafting of restricted discretionary activity Rule 17.3.2.1(1), which addresses 

network utilities including customer connections not meeting standards is confusing, 

particularly as the only standard identified is 17.6.2 which relates to customer connections to 
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heritage items which is not relevant to many network utilities.  It is assumed this is intended to 

refer to rule 17.6.1 which addresses standards applicable more broadly to network utilities, 

rather than specifically to customer connections.  

Reasons for appeal: 

3. The s42A report recommended comprehensive changes to the network utilities rules in Chapter 

17 to address a number of submissions by network utility operators.  Whilst these addressed 

most of Spark’s concerns, additional changes to recommended Rule 17.3.2.1(1) in the s42A 

report were requested by Spark which were not adopted.  

4. It is assumed that the intent of this rule is provide a restricted discretionary activity regime for 

otherwise permitted network utilities that do not meet relevant standards, other than where 

specifically listed as a discretionary or non-complying activity.  Spark is concerned that as 

drafted it is unclear what the activity status of a customer connection is within a road or 50m 

or more from the MHWS, or what the rules regime is for other network utilities that do not 

meet relevant permitted activity standards.  It is unclear why there is specific reference to 

customer connections, but not other activities that fall within the overall ambit of network 

utilities. 

Relief sought 

5. That Rule 17.3.2.1(1) be amended, as per the relief sought at the hearing, as follows (or any 

relief of like effect): 

1. Network utilities, including customer connections, located 50m or more from MHWS, or 

within road reserve, where one of the standards in 17.6.21 is not met, except where located 

in sites identified in 13.9.1 and 13.9.2. 

Maximum height of poles and similar structures associated with network utilities 

Provisions of proposed plan change appealed: 

6. Spark lodged various submissions on Chapter 17 in relation to the height of poles and similar 

structures in various zones and to exempt network utilities in roads from restrictions on 

network utilities within 50m of the MHWS.  Rule 17.6.1.2 in the decisions sets out the permitted 

standards for the maximum height of poles and similar structures associated with utilities for 

various zones and roads.  However, the final drafting appears to include a typographical error 
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with clauses (f) and (g) of the rule describing the same area where the rule applies, but with a 

differing height limit. 

Reasons for appeal: 

7. As drafted, the permitted height limit for poles and similar structures associated with network 

utilities in road reserve in any zone except for Ohiwa harbour and the Coastal Environment is 

25m in clause (f) of Rule 17.6.1.2, and 15m in clause (g) for the same identified area.  It is 

assumed that the intent was for the more restrictive 15m height limit to apply in roads within 

the Ohiwa Harbour Zone and the Coastal Environment, and the 25m in other locations, noting 

that there are other restrictions applying to poles in sensitive natural environmental areas 

identified in 13.9.1 and 13.9.2. 

Relief sought 

8. That Rule 17.6.1.2 be amended as follows (or any relief of like effect): 

Maximum height of poles and similar structures associated with network utilities 

……….. 

f. Road reserve in any zone except in the Ohiwa Harbour Zone 

 and the Coastal Environment       25m 

g. Road reserve in any zone except in the Ohiwa Harbour Zone 

 and the Coastal Environment       15m 

 

Network Utility Structure 

Provisions of proposed plan change appealed: 

9. Spark lodged various submissions on Chapter 17 in relation to the height of poles and similar 

structures in various zones and to exempt network utilities in roads from restrictions on 

network utilities within 50m of the MHWS.   

10. Rule 17.6.1.2 in the decisions sets out the permitted standards for the maximum height of poles 

and similar structures associated with utilities for various zones and roads.   However, rule 

17.6.1.5 includes rules for network utility structures that limits total floor area to 5m2, a 

maximum height to 2.5m and requires a 10m setback to any dwelling, in the Ohiwa Harbour, 
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Residential and Costal Settlement Zones and in the Coastal Environment.  This rule appears to 

be intended to control small utility shelters/buildings in these zones and areas.  However, poles 

for network utilities, which have different height limits in these same zones and areas in Rule 

17.6.1.2 could also potentially be assessed as being subject to the restrictions in Rule 17.6.1.5 

including the 2.5m height limit and 10m from dwelling set back.    

Reasons for appeal: 

11. As drafted, the permitted height limit for poles and similar structures associated with network 

utilities could be overridden by the 2.5m height limit for network utility structures in Rule 

17.6.1.5, particularly given that the term network utility structure is not defined in the Proposed 

Plan.  Further, a 10m set back from dwellings is not necessary or appropriate where poles have 

been provided for as permitted activities in the road reserve due to their minor cross-sectional 

bulk/profile, and given that height in relation to boundary controls will apply under Rule 

17.6.1.4 where not located within a road.  Accordingly, the rule needs to be amended to exclude 

poles and similar structures associated with network utilities from this standard. 

Relief sought 

12. That Rule 17.6.1.5 be amended as follows (or any relief of like effect): 

Network Utility Structure 

In the Ohiwa Harbour, Residential and Coastal Settlement Zones and in the Coastal 

Environment, a network utility structure, other than poles and similar structures associated 

with network utilities, shall have a total floor area of not more than 5m2 and a maximum 

height of 2.5m, and shall be set back a minimum distance of 10m from the nearest dwelling. 

Activities within the National Grid Yard 

Provisions of proposed plan change appealed: 

13. Spark lodged further submissions on submissions by Transpower, in regard to providing for 

additional exemptions for network utilities from the National Grid Yard controls for activities 

and earthworks where outside of transport corridors. 

14. The decisions have provided for a suitable exemption for networks utilities in rule 17.3.1.1(10) 

– Near Support Structures, but not for activities Under Lines in terms of Rule 17.3.1.1(9).  

Further, a suitable exemption is not provided for earthworks for network utilities under Rule 
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17.3.1.1(11) where the only exemption provided is for earthworks for a network utility, as part 

of a transmission activity or for electricity infrastructure.  

Reasons for appeal: 

15. As drafted, Rules 17.3.1.1(9) and (11) may result in minor works requiring resource consent 

such as service connections to existing buildings, cabinets and connection plinths, and 

associated minor earthworks.  It is understood that Transpower is comfortable that network 

utility operators are sufficiently familiar with NZECP34: 2001 such that any work in and around 

National Grid transmission lines and support structures will not adversely affect the National 

Grid.  That is, work will either be undertaken to comply with NZECP34: 2001, or in limited 

circumstances Transpower may agree to grant a dispensation under NZECP34: 2001 without a 

resource consent also being required for the same scope of work.  Network utility infrastructure 

is not a sensitive activity in terms of the National Policy Statement for Electricity Transmission 

2008 and is unlikely to foreclose maintenance options for Transpower overhead transmission 

lines. 

Relief sought 

16. That Rule 17.3.1.1 (9) be amended as follows (or any relief of like effect): 

Under Wires 

The following buildings and structures (where permitted in the Zone) within the National 

Grid Yard, but located more than 12m from a 110kV National Grid support structure 

foundation or stay wire or located more than 10m from a 50kV National Grid support 

structure or stay wire: 

a. ……… 

e. Network utilities 

AND 

17. That Rule 17.3.1.1 (11) be amended as follows (or any relief of like effect): 

Earthworks (where permitted in the Zone) within a site that is located within any part of the 

National Grid Yard: 
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a. Earthworks within 12m form the outer visible edge of any 110kV National Grid support 

structure or within 10m from the outer visible edge of any 50kV National Grid support 

structure that do not exceed a depth (measured vertically) of 300mm; provided the 

following are exempt from this requirement: 

i. Earthworks for a Network Utility, as part of a transmission activity or for 

electricity infrastructure. 

ii. ……… 

Contrary to Part 2 of the RMA 

18. The parts of the decision made on the Proposed Opotiki District Plan as set out in this appeal 

notice are contrary to Part 2 of the RMA. Without limiting the above, the decision does not: 

a) Promote the sustainable management of natural and physical resources; 

b) Manage the use, development and protection of physical resources in a way, or at a rate, 

which enables people and the community of Porirua to provide for their economic well-

being; or 

c) Sustain the potential of physical resource to meet the reasonable foreseeable needs of 

future generations. 

19. Overall, the parts of the decision as set out in this appeal notice are not the most appropriate 

way to achieve the purpose of the RMA. 

Additional relief 

20. In addition to the specific relief set out above, Spark seeks the following relief: 

a) Such further or other relief as may be just or necessary to address matters raised in this 

appeal. 

The following documents are appended to this notice: 

A. A copy of Spark’s submissions and further submissions (Including a copy of Transpower’s 

submissions to which these further submissions relate) on the matters raised in this notice of 

appeal. 

B. A copy of the relevant parts of the decision. 





 

 

Appendix 1 – Copy of Spark’s Submissions and Further Submissions, in relation to the matters 
raised in this notice of appeal 

  



























 

  

Appendix 2 – Copy of the relevant parts of the Council’s decisions 
 
  

































 

  

Appendix 3 – Names and addresses of persons to be served with a copy of this notice 

 

 



Further Sub Number Submitter number Submitter Name Organisation Postal Address Email Phone number Heard/Not Heard Further Submitter 

24 Aileen Lawrie Ōpōtiki District Council PO Box 44 

Ōpōtiki

aileenl@odc.govt.nz 07 3153030 N

FS19 11 Angela Halliday Horticulture NZ PO Box 10-232

Wellington

angela.halliday@hortnz.co.nz 04 472 3795 Y Y

FS24 Brian Heywood Taurana Emergency 

Communications Group (Inc) 

Branch 88 NZART

41 Merriman Place, Veda 

Glen, Tauranga 

brian@eol.co.nz 07 5433677 N Y

FS18 18 Carolyn McAlley Heritage NZ PO Box 13339

Tauranga 3141

cmcalley@heritage.org.nz 07 577 4535 Y Y

FS09 7 Chris Staite Department of Conservation Private Bag 3072, Hamilton 

3240

cstaite@doc.govt.nz 07 8581586 Y Y

FS25 Craig Shepard NZART Branch 88 41 Merriman Place, Veda 

Glen, Tauranga 

cas31@students.waikato.ac.nz 027 984 580 N Y

FS34 D.B Harwick Tauranga Amatuer Radio 

Club

9 Allington Place, Tauranga Zl1gq@xtra.co.nz 021 1520961 N Y

FS31 48 Douglas Birt NZ Association of Radio 

Transmitters

PO Box 830 

Whangaparoa 0943

kdbirt@gisborne.net.nz 09 424 0134

0274925189

Y

8 Eastern Bay of Plenty - Forest 

and Bird

Linda Conning C/ PDC TeTeko 3167 goldnbird@xtra.co.nz 073228245, 0223228245 Y

FS3 17 Fiona McTavish Bay of Plenty Regional 

Council

PO Box 364

Whakatāne 3158

Moana.boyd@boprc.govt.nz ext 9326 0800 884 881 Y Y

FS2 36 Hywel Edwards First Gas Limited C/- Beca Limited

PO Box 264

Taranaki Mail Centre 4340

New Plymouth

Hywel.Edwards@beca.com 06 759 5744

0274633031

Y

FS1 50 Karen Blair Z Energy Limited PO Box 33-817, Takapuna,

AUCKLAND 0740

kblair@burtonconsultants.co.nz 09 917-4305

FS33 Mike Newman 30 Nikau Street, 

Whanganui

mnewman@clear.net.nz 06 344 6830 Y Y

FS11 60 Nikki Edwards Federated Farmers PO Box 447, Hamilton nedwards@fedfarm.org.nz 0800 327 646, 0211369422 Y Y

FS4 39 Pauline Whitney Transpower NZ Ltd C/- Boffa Miskell Limited

Po Box 11 340

Level 4, Huddart Parker 

Building

1 Post Office Square

WELLINGTON 6142

pauline.whitney@boffamiskell.co.nz 04 901 4290

0210 236 4245

Y Y

FS29 Robert Taylor 51 Sixth Ave, Tauranga robertktaylor@eol.co.nz 07 578 6024, 027 5752524 Y

57 Sally Webb Toi Te Ora - Public Health 

Service 

PO Box 2120

TAURANGA 3140

phil.shoemack@bopdhb.govt.nz 0800 221 555

37 Stephanie Dean NZ Fire Commission C/- Beca Limited

PO Box 448

Hamilton 3240

Stephanie.Dean@beca.com 64 7 834 7694  

64 21 105 4111

Y

mailto:aileenl@odc.govt.nz
mailto:angela.halliday@hortnz.co.nz
mailto:brian@eol.co.nz
mailto:cmcalley@heritage.org.nz
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IN THE ENVIRONMENT COURT AUCKLAND REGISTRY 

 

 ENV-2016-AKL-   

  

 

IN THE MATTER  of the Resource Management Act 1991  

AND 

IN THE MATTER of appeals under Clause 14(1) of the First 

Schedule of the Act in relation to the 

Proposed Opotiki District Plan 

BETWEEN Horticulture New Zealand 

 Appellant 

 

AND Opotiki District Council 

 Respondent 

 

NOTICE OF APPEAL  

ON THE PROPOSED OPOTIKI DISTRICT PLAN 
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To:  The Registrar 

Environment Court 

Auckland 

 

 

1. Horticulture New Zealand (“HortNZ”) appeals part of the decisions 

of the Opotiki District Council on the Proposed Opotiki District 

Plan. 

 

2. HortNZ made a submission and further submissions on the 

Proposed Opotiki District Plan (submission number 11 and further 

submission number 19.)  

 

3. HortNZ is not a trade competitor for the purposes of section 308D 

of the Resource Management Act 1991.    

 

4. HortNZ received notice of the decisions on 30 April 2018. 

 

5. The decisions were made by the Opotiki District Council.  

 

6. Decisions appealed against: 

 

(a) Appendix 1.17.2 xii 

(b) Policy 6.6.2.1 and Policy 6.2.1.6 

(c) Rule 6.3.2.1.12 

(d) Zone Standard 6.6.12.1 

(e) Zone Standard 6.6.3 

(f) Objective 8.2.1 

(g) Policy 8.2.3.3 

(h) Zone Standard 8.6.5.3 

(i) Objective 9.2.1 

(j) Zone Standard 9.6.14 

(k) Zone Standard 9.6.15.2 

(l) Matter of control 10.4.1.4 

(m) Standard 10.6.11 

(n) Policy 11.2.1.1 

(o) Rule 11.3.2.1 

(p) Rule 11.3.5.1.5 

(q) Rule 11.4 

(r) Matter of control 11.4.1.3 

(s) Zone Standard 11.7.12.2 

(t) Zone standard 11.7.16 

(u) Policy 17.2.3.1 

(v) Rule 17.3.1.6 

(w) Rule 17.3.1.7 

(x) Zone Standard 19.5.4 

(y) Definition Building 

(z) Zone Standard 3.6.15 
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7. The reasons for the appeals and relief sought are detailed in the 

table below. 

 

8. General relief sought: 

 

(a) That consequential amendments be made as a result of the 

relief sought from the specific appeal points above. 

 

9. The following documents are attached to this notice:  

 

(a) a copy of HortNZ’s submission and further submissions  

 

(b) a copy of the relevant parts of the decision  

 

(c) a list of names and addresses of persons to be served with a 

copy of this notice 

 
Lucy Deverall 
Environmental Policy Advisor – North Island  
Natural Resources and Environment Team 
Horticulture New Zealand  
 
14 June 2018 
 
 
Address for service of the Appellant: 
Horticulture New Zealand 
PO Box 10232, Wellington 6143 
Phone: 04 470 5664 
Fax: 04 471 2861 
Email: astra.foster@hortnz.co.nz  
Contact person: Astra Foster 

mailto:astra.foster@hortnz.co.nz
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Decisions of Opotiki District Council on the Proposed Opotiki District Plan which are appealed by HortNZ: 

Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

1. Chapter 1 

District Plan 

Introduction 

1.17 

Appendix – 

Information 

required for 

resource 

consent 

applications 

1.17.2 xii 

Further submission 

19.4 

HortNZ is concerned that the wording  in 
1.17.2 xii does not accurately reflect when an 
assessment would be required. An 
assessment against the NES for horticultural or 
agricultural land, only applies in the case of a 
change of land use. 
 
HortNZ sought that it would be more 
appropriate to refer to the criteria in the NES 
than list some activities for which an 
assessment may not be required.  
 

Amend wording in 1.17.2 xii  
 
An assessment against the ‘NES for 
Assessing and Managing 
Contaminants in Soil to Protect 
Human Health’ when the NES 
applies to the activity being 
undertaken.  
 

2. Chapter 6 

Industrial 

Zone 

Policy 6.2.2.1 

Policy 6.2.1.6 

Submission points 

11.31 and 11.32 

HortNZ recognises that the zone interface 
needs to be appropriately managed, but the 
extent of landscaping and screening needs to 
be commensurate with the potential for 
adverse effects on the adjoining zone and 
distance to neighbouring zone activities. Given  
the more open nature of the rural zone it is not 
considered that screening should be required 
between the rural and industrial zones.  
 
HortNZ sought that consequential 
amendments be made to limit the screening 
requirement to the adjoining Residential and 
Mixed Activity zones.  
 

Amend Policy 6.2.2.1 to insert 
‘adjoining Residential or Mixed 
Activity Zones’ 
 
Amend Policy 6.2.1.6 by deleting 
‘Rural’ 

3. Chapter 6 

Industrial 

Submission point The decision accepted the need to provide for 

seasonal worker accommodation in the 

Amend 6.6.12.1: 
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

Zone 

 

6.6.12 Zone 

Standards 

11.38 Industrial Zone associated with post harvest 

facilities in that zone. The request for seasonal 

worker accommodation to also service 

associated orchard operations was not 

accepted.  

All the post-harvest facilities have associated 

orchard operations in various locations within 

the District. Many of the seasonal workers will 

work a few days at the post-harvest facility and 

a few days on associated orchards.  

The workers will be transported from the facility 

to the orchard and back. Therefore, it is 

necessary for accommodation to service both 

the post-harvest facility and associated 

orchards. 

The activity shall operate only for 

seasonal worker accommodation 

associated with the post-harvest 

facility and/or orchard operations 

associated with the facility. 

4.  Chapter 6 

Industrial 

Zone 

6.3.2.1.12 

Permitted 

Activity 

Standards 

Submission point 

11.38 

HortNZ also sought a maximum of up to 24 

people be included as a permitted activity 

standard for Seasonal Worker 

Accommodation. The decision version states 

12 people as the permitted activity standard. 

During peak season, the industry estimates 

approximately 1200 – 1500 seasonal staff are 

employed in the District. One grower operation 

takes on 250 RSE employees and estimates 

staff numbers increase from 150 year-round 

employees to 800 employees in peak seasons.  

Permitting accommodation for 12 workers will 

Amend 6.3.2.1.12 

Seasonal worker accommodation for 

up to 12 24 people per night located 

on the same site as post-harvest 

facilities. 
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

not sufficiently meet demand.  

Provision of Seasonal Worker Accommodation 

on-site is a means to ensure adequate, 

sanitary facilities are provided for workers. It is 

considered that the Industrial Zone has the 

capacity to accommodate a facility for up to 24 

people.  

5. Chapter 6 

Industrial 

Zone 

6.6.3 Zone 

Standards 

Submission point 

11.39 

The standard for landscaping in 6.6.3.1 is more 

onerous than the relevant Policy 6.2.1.6. That 

Policy requires screening where industrial 

areas adjoin a road and where there is the 

potential for adverse amenity effects.  

This standard makes the screening a 

mandatory requirement regardless of amenity 

effects. 

Additionally, requiring screening and 

landscaping to adjoining Rural Zones, for 

industrial activities associated with the Rural 

Zone is nonsensical.  

Amend the standard 6.6.3.1 to align 

with Policy 6.2.1.6. 

Delete ‘Rural’ from 6.6.3.1 

OR 

Amend the standard to exclude post-

harvest facilities in Industrial Zones 

from landscaping and screening 

requirements where adjoining Rural 

Zones. 

6. Chapter 8 

Rural Zone 

Objective 

8.2.1 

Submission points 

11.46 and 11.56 

HortNZ sought a clear focus on rural 

production activities through strong 

differentiation in the policy framework to:  

a) Enable use of the rural land resource for 
rural production activities  
b) Provide for non-rural production activities 
where they do not compromise the rural 
production activities and maintain rural 

Amend the wording of 
Objective 8.2.1 
 
A rural environment that 
contributes to the economic 
and social wellbeing of the 
District and region through a 
range of rural activities and 
other lawfully established 
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

character  
 
HortNZ supports managing development to 
maintain rural character but seeks stronger 
direction in the objective to provide for rural 
production activities in the Rural Zone.  
The policies that implement Objective 8.2.1 
include reverse sensitivity so the objective 
should provide the framework and direction for 
those policies. 

activities where the effects of 
activities are managed to 
avoid compromising rural 
production activities and to 
maintain the rural character 
of the zone. 

 

7. Chapter 8 

Rural Zone 

Policy 8.2.3.3 

Further Submission 

19.16 

HortNZ supported the submission by 

Federated Farmers which sought that 

screening refers to industrial or commercial 

storage and service areas. The current 

wording of the policy and deletion of the 

standard 8.6.6 lacks clarity around how and 

when this policy is to be implemented.  

  

Amend wording of Policy 8.2.3.3: 

Screening of industrial or 

commercial storage and service 

areas so that these do not detract 

from the character of the Rural Zone 

8. Chapter 8 

Rural Zone 

8.6.5 Zone 

Standards 

Submission point 

11.80 

HortNZ sought that Artificial Crop Protection 

Structures be excluded from the definition of 

building. This was rejected in the decision 

meaning that artificial crop protection 

structures are subject to specific setback 

requirements which are inconsistent with the 

yard standards for general buildings.  

HortNZ seeks that Artificial Crop Protection 

Structures be excluded from the definition of 

building or that the inconsistencies be 

Exclude Artificial Crop Protection 

Structures from the definition of 

building and make consequential 

amendments 

 

Or 

Exclude artificial crop protection 

structures in 8.6.4.2 and 8.6.4.3  
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

addressed. 

8.6.4.1.1 excludes Artificial Crop Protection 

Structures from setback requirements to 

adjoining boundaries. However, standard 

8.6.5.3 implies that Standard 8.6.4.1.1 does 

apply. 

and  

Amend 8.6.5.5 to Restricted 

Discretionary Activity 

And 

Delete 8.6.5.3. 

9. Chapter 9 

Coastal Zone 

Objective 

9.2.1 

Submission point 
11.95 
 
Further submissions 
19.38 and 19.39 

The objective was amended to give effect to 

the NZCPS but has been applied to the whole 

Coastal Zone rather than just the Coastal 

Environment Overlay. The decisions add the 

Coastal Environment Overlay with specific 

objectives and policies to give effect to the 

NZCPS. Therefore, there is the ability to make 

a clearer differentiation between the Coastal 

Zone and the Coastal Environment as not all 

the Coastal Zone is in the Coastal 

Environment. It is not appropriate that the 

Coastal Environment objective apply to the 

whole Coastal Zone. 

Amend wording of Objective 9.2.1: 

Retain the distinctive natural 

character within the Coastal zone 

 

 

10. Chapter 9 

Coastal Zone 

9.6.14 Zone 

Standards 

Submission point 

11.101 

There are inconsistencies between standards 

within the Coastal Zone and between the 

Coastal Zone and Coastal Environment 

Overlay.  

Standard 9.6.14 includes standards for sites 

within the Coastal Environment Overlay. These 

rules are not necessary as the overlay has a 

separate chapter with specific standards. 

 

Either  

Exclude Artificial Crop Protection 

Structures from the definition of 

building and make consequential 

amendments 

 Or  
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

Standard 9.6.14.1 conflicts with 19.5.4.1 in the 

Coastal Environment Overlay.  

Standard 9.6.2.2 excludes artificial crop 

protection structures from road setbacks, but 

9.6.14.2(c) states written approval is required. 

Add exclusion for artificial crop 

protection structures in 9.6.2.1, 

9.6.2.2, 9.6.2.3 and 9.6.2.4 

And 

Delete 9.6.14 (c):  

Amend 9.6.14.2) e) to Restricted 

Discretionary Activity. 

 

11. Chapter 9 

Coastal Zone 

Zone 

standard 

9.6.15 

Submission point 

11.108 

HortNZ supports the inclusion of Seasonal 

Workers Accommodation as a permitted 

activity, meeting set standards.  

HortNZ opposes sub-clause 2) requiring all 

accommodation to be above ground floor level. 

There is no explanation provided in the 

decision report.  

Delete 9.6.15.2 

12 Chapter 10 

Coastal 

Settlement 

Zone 

Matters of 

control 

10.4.1.4 

Further submission 

19.76 

HortNZ opposed the inclusion of the term ‘land 

disturbance’ as this is not defined in the plan 

so the provision is unclear 

Delete ‘land disturbance’ from 

10.4.1.4. 

13 Chapter 10 

Coastal 

11.110 HortNZ sought that horticulture be provided for 

in the Coastal Settlement Zone.  The decisions 

Either  

Exclude Artificial Crop Protection 
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

Settlement 

Zone 

10.6.11 

include provision for artificial crop protection 

structures on sites not within the Coastal 

Environment which is supported.  However 

changes are sought to the standard 10.6.11 

consistent with changes to provisions for 

artificial crop protection structures in the Rural, 

Coastal and Ohiwa harbour zones 

Structures from the definition of 

building and make consequential 

amendments 

 Or  

Add exclusion for artificial crop 

protection structures in 10.6.1.1 and 

10.6.2.4,  

And 

Delete 10.6.11.1 (c):  

 

14 Chapter 11 

Ohiwa 

Harbour Zone 

Policy 

11.2.1.1 

11.114 and 11.115 Policy 11.2.1.1 states that the whole of the 

Ohiwa Harbour Zone is an Outstanding Natural 

Feature. This is incorrect as shown in the 

planning map Natural Form – Opotiki District 4 

which shows only small pockets of the Ohiwa 

Harbour Zone area are Outstanding Natural 

Features. 

Amend the wording of Policy 

11.2.1.1  

 

….will adversely affect the qualities 

and characteristics of the Ōhiwa 

Harbour landscape, which is 

recognised as an including those 

areas identified as Outstanding 

Natural Landscapes. 

15 Chapter 11 

Ohiwa 

Harbour Zone 

Rule 11.3.2.1 

11.118 Artificial crop protection structures should be 

included as a Permitted Activity.  

Amend 11.3.2.1 to include Artificial 

crop protection structures as a 

permitted activity. 
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

16 Chapter 11 

Ohiwa 

Harbour Zone 

Rules 11.3.4 

and 11.3.5 

11.119 Artificial crop protection structures are listed as 

a Discretionary Activity in 11.3.5.1.5 and also 

in 11.6.1.7 for matters for which discretion is 

restricted.  

Delete 11.3.5.1.5 

Insert new clause in 11.3.4.1 

4. Artificial crop protection structures 

that do not comply with 11.3.2.1. 

17 Chapter 11 

Ohiwa 

Harbour Zone 

Rule 11.4 

11.121 The decision version accepts HortNZ’s original 

submission point but this is not reflected in the 

track change version.  

Seek inclusion in 11.4.1.1 consistent 

with decision. 

The functional need for the building 

or structure for farming acitvities. 

18. Chapter 11 

Ohiwa 

Harbour Zone  

Matters of 

control 

11.4.1.3 

Further submission 

19.105 

HortNZ opposed the inclusion of the term ‘land 

disturbance’ as this is not defined in the plan.  

Delete ‘land disturbance’ from 

11.4.1.3 

19. Chapter 11 

Ohiwa 

Harbour Zone  

Zone 

standard 

11.7.12.2 

11.129 HortNZ opposes the need for Artificial crop 

protection structures to have access to water 

supply for fire fighting purposes.  

Either, amend the definition of 

Building to exclude artificial crop 

protection structures 

Or, amend wording of 11.7.12.2 to 

exclude artificial crop protection 

structures. 

20 Chapter 11 

Ohiwa 

Harbour Zone  

11.124 Consistent with changes sought for artificial 

crop protection structures in other zones 

HortNZ seeks that artificial crop protections 

structures are adequately provided for in zones 

Either  

Exclude Artificial Crop Protection 

Structures from the definition of 
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

Zone 

standard 

11.7.16 

where horticulture is undertaken. building and make consequential 

amendments 

 Or  

Add exclusion for artificial crop 

protection structures in 11.7.3.1, 

11.7.3.2 and 11.7.3.4 . 

And 

Delete 11.7.16 (c):  

Amend 11.7.16.5 to Restricted 

Discretionary Activity. 

 

21. Chapter 17 

Network 

utilities 

Policy 

17.2.3.1 

Further submission 

19.127 

This policy is intended to apply to the National 

Grid only. HortNZ seeks that reference to 

broader “existing network utilities” is deleted. 

Amend wording: 

To ensure that, buildings and 

activities do not compromise the 

maintenance, upgrade, replacement, 

development and operation of 

existing network utilities, including 

the National Grid. 

22. Chapter 17 

Network 

Utilities 

Rule 17.3.1.6 

Further submission 

19.29 

HortNZ understands that the 50kv line is to be 

sold and will no longer form part of the National 

Grid.  

Delete rules and reference to the 

50kv line. 

23. Chapter 17 HortNZ lodged a HortNZ understands that the 50kv line is to be Delete rules and reference to the 
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

Network 

Utilities 

Rule 17.3.1.7 

further submission 

on Transpower NZ 

Ltd submission 

39.84. This further 

submission is not 

listed in the 

decision. 

sold and will no longer form part of the National 

Grid. 

50kv line. 

24. Chapter 19 

Coastal 

Environment 

Overlay 

Zone 

Standard 

19.5.4 

HortNZ lodged 

several submissions 

and further 

submissions relating 

to the Coastal 

Environment zone. 

HortNZ opposes the blanket restriction on use 

of white materials on horizontal surfaces for 

artificial crop protection structures in the 

Coastal Environment Overlay, particularly 

where the overlay applies to the Rural Zone.  

The colour use on the horizontal surface of 

artificial crop protection structures can 

significantly impact the growing value of certain 

crops, particularly kiwifruit. The use of green 

and black material on horizonal surfaces limits 

the amount of light on the crop, minimising fruit 

growth and overall quality.  

Delete 19.5.4 and replace with 

provisions in 9.6.14.1 

 

25. Chapter 20 

Definitions 

Building 

11.182 Amend the definition of building by adding an 

exemption for artificial crop protection 

structures and crop support structures.  

Artificial protection structures are necessary 
and part of the rural production environment.  
 
Crop support structures include for example 
kiwifruit support structures while artificial 
protection structures are open structures made 

Amend the definition of building to 

exclude crop protection structures 

and artificial crop protection 

structures. 

Make any consequential 

amendments. 
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Appeal 

Point 

Provision or 

Decision 

Scope  Reason Relief sought 

of permeable material that are used to protect 
crops from damage including bird netting; and 
wind-break netting but excluding greenhouses.  
 

The definition of building should be amended 

to exclude these structures to ensure they are 

not subject to typical building limitations of 

coverage or yard setback controls. 

This approach has been accepted in the 

operative Christchurch District Plan and 

decision versions for the Whangarei District 

Council District Plan review process.  

26 Chapter 3 

Town Centre 

Zone 

Standard 

3.6.15.2 

Submission point  

11.23 

The decision accepts inclusion of seasonal 

worker accommodation in the Town Centre 

Zone and includes standards in 3.6.15. 

Standard 2 requires that the accommodation be 

located above ground floor level. 

Visitor accommodation is required to be above 

ground floor level on sites that front Church St 

but the requirement for seasonal worker 

accommodation applies within the whole Town 

Centre Zone. 

An amendment is sought so that Standard 

3.6.15.2 only applies where the 

accommodation fronts Church St. 

Amend 3.6.15.2 

The accommodation shall be located 

above ground floor level if it fronts 

Church St. 



 
 

14 
 

Advice to recipients: 
 
How to become a party to proceedings 
 
You may be a party to the appeal if you made a submission or further 
submission on the matter of this appeal. 
 
To become a party you must: 

• within 15 working days after the period for lodging a notice of 
appeal ends lodge a notice of your wish to be a party to the 
proceedings (in Form 33) with the Environment Court and serve 
copies of your notice on the relevant local authority and the 
appellant 

• Within 20 working days after the period for lodging a notice of 
appeal ends serve copies of your notice on all other parties 

 
Your right to be a party to the proceedings in the court may be limited by 
the trade competition provisions in section 274(1) and Part 11A of the 
Resource Management Act 1991. 
 
You may apply to the Environment Court under section 281 of the 
Resource Management Act 1991 for a waiver of the above timing 
requirements (see Form 38). 
 
How to obtain copies of documents relating to the appeal 
 
The copy of this notice served on you does not attach a copy of the 
appellants submission or the decisions appealed. These documents may 
be obtained, on request, from the appellant. 
 
Advice  
 
If you have any question about this notice contact the Environment Court in 
Auckland. 
 
 

http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM237755#DLM237755
http://www.legislation.govt.nz/regulation/public/2003/0153/latest/link.aspx?id=DLM2421544#DLM2421544


 
 

 
 

APPENDIX A - Copy of the Appellant’s submission and further submission to which 
this appeal relates. 
 



 
 

 
 

APPENDIX B - Copy of the Respondent’s decision on submissions. 



 
 

 
 

APPENDIX C - Name and address of persons to be served with a copy of this notice. 

 
Opotiki District Council  
108 St John St 
Opotiki 3122 
 
info@odc.govt.nz aileenl@odc.govt.nz  
 

Organisation  E-Mail Address (if no email) 

Bay of Plenty 
Regional 
Council 

fiona.mctavish@boprc.govt.nz   

Chorus New 
Zealand Ltd 

chris@incite.co.nz   

Department of 
Conservation 

cstaite@doc.govt.nz   

Eastern Bay of 
Plenty - Forest 
and Bird 

goldnbird@xnet.co.nz   

Federated 
Farmers of NZ 

nedwards@fedfarm.org.nz   

First Gas 
Limited 

Hywel.Edwards@beca.com   

Graeme Gault  423 Otara East Road 
RD1 
Ōpōtiki 

Hancock Forest 
Management 

Sstrang@hnrg.com   

Heritage NZ cmcalley@heritage.org.nz   

Jon Burchett jon@burchettnz.com   

NZDFA - Bay of 
Plenty 

Lindsay.fung@deernz.org   

NZ Fire 
Commission 

Stephanie.Dean@beca.com   

NZ Transport 
Agency 

matthew.stulen@nzta.co.nz   

Overington 
Surveyors 

karl.rendall@overington.co.nz   

Spark New 
Zealand Trading 
Limited 

chris@incite.co.nz   

Toi Te Ora - 
Public Health 
Service 

phil.shoemack@bopdhb.govt.nz   

Transpower NZ 
Ltd 

pauline.whitney@boffamiskell.co.n
z  

 

Upokorehe Iwi  4A Kutarere Wharf Road  

Vodafone NZ 
Ltd 

chris@incite.co.nz   

WA & EA Gault  PO Box 337 
Ōpōtiki 3162  

Whakatāne 
District Council 

Melanie.McCormick@whakatane.g
ovt.nz  
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Whakatōhea 
Mussels (Ōpōtiki 
Limited) 

jaw1@actrix.co.nz   

Wiseman 
Holdings Ltd 

jessica_Wiseman@hotmail.com   
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	01 - Department of Conservation
	02 - Bay of Plenty Regional Council
	03 - The Royal Forest and Bird Protection Society of New Zealand
	04 - Ohiwa Cove Limited
	05 - Vodafone New Zealand Limited
	06 - Chorus New Zealand Limited
	07 - Spark New Zealand Trading Limited
	08 - First Gas Limited
	09 - Horticulture New Zealand
	10 - Heritage New Zealand

