
Page 1 of 37  

 
A299413 
 
APPLICATION FOR RESOURCE CONSENT: RECOMMENDATION REPORT IN ACCORDANCE WITH SECTION 
42A OF THE RESOURCE MANAGEMENT ACT 1991 (RMA) 

 
Hearing Date:  Thursday, 25 August 2022  
 
Commissioner:  Rachel Dimery  
 
Council References: 2022-47 (Subdivision) and 2022-49 (NES Land use) 
 
Applicant:  G and S Stilwell 
 
Proposal: Two stage subdivision and consent under the National 

Environmental Standard for Assessing and Managing Contaminants 
in Soil (NESCS)) 

 
Site address: 98C Ohiwa Harbour Road (Onekawa Road), Ohiwa  
 
Legal description and Area: Part Lot 1 DP 7129 (RT GS5D/1364), 7.12ha - Subject Title 
 Part Lot 1 DP 6545 (RT GS5C/1404) – Adjoining Boundary 

Adjustment Title 
 Lot 2 DP 545499 (RT 926420) – Adjoining Boundary Adjustment Title 
 
Zone and Notations: Coastal Zone, Ridgeline  
 
Activity Status: Discretionary (Subdivision), Controlled (NESCS Land use) 
 
Date Application Received:  28/3/2022 
 
Site Visits: 12/4/2022 and 22/72022  
 
Further Information Requested: 12/4/2022 
Further Information Received:  28/4/2022 
 
Reporting Planner: Laura Swan, Consultant Planner (Refer Attachment 1 for 

Qualifications and Experience)  
 
Recommendation: Refuse subdivision consent  
 Grant controlled activity land use consent  
 
Purpose of the Report: This Report provides analysis of the resource management issues in 

respect to the application. The assessment and recommendations 
contained in this Report are not binding on the Hearing 
Commissioner. This Report has been prepared without knowledge 
of the content of any evidence or submissions that will be made at 
the Hearing. Consequently, it cannot be assumed that the Hearing 
Commissioner will reach the same conclusions as the author.  
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1.0 PROPOSAL 
 

1.1 The application proposes to undertake a subdivision that could be implemented over two stages as 
shown in Figure 1.  
 
Figure 1: Scheme plan submitted with s92 response 

 

1.2 The stage 1 subdivision can be described as a boundary adjustment and amalgamation as it would transfer 
two areas of the subject property (proposed Lots 8 and 14) to two adjacent properties. In relation to 
proposed Lot 8, the applicant has advised that the adjoining neighbour wishes to purchase this land to 
provide a buffer between their dwelling/property and the proposed development. Proposed Lot 14 would 
be planted with indigenous vegetation to enhance amenity and provide some screening of the proposed 
road from the neighbour’s property.  

1.3 For stage 1, the existing right of way formation and easement would remain unchanged and there would 
be no additional legal users. No additional Records of Title would result. The balance lot would be 6.24 
hectares (ha) on completion of stage 1.  

1.4 Stage 2 would then subdivide the 6.24ha balance lot to create 10 lifestyle allotments (9 additional Records 
of Title). It would also result in the upgrading and vesting of the right of way as a public road (Lot 13). This 
would have a minimum of 10m legal width and be formed with a 5m wide sealed carriageway. The 
proposed lots are as summarized follows: 
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Table 1: Proposed lots  
 

Stage Lot No. Size 
(hectares) 

Description of lot 

1 8 0.71 Vacant land to be transferred to owner of Part Lot 1 DP 6545 (RT
GS5C/1404).  

1 14 0.17 Vacant land to be transferred to the owner of Lot 2 DP 545499 (RT
926420) 

2 1 0.27 Vacant lot 
2 2 0.51 Vacant lot 
2 3 0.51 Vacant lot 
2 4 0.49 Vacant lot 
2 6 1.41 Vacant lot with non-habitable accessory buildings.  
2 7 0.45 Vacant lot 
2 9 1.41 Existing dwelling, non-habitable accessory buildings and

passionfruit orchard 
2 10 0.27 Vacant lot 
2 11 0.20 Vacant lot 
2 12 0.26 Vacant lot 
2 13 0.47 Road to vest - 10m legal width. 5m wide sealed carriageway. 

 
1.5 The application has been assessed on the basis that all proposed lots (1-4 and 6-12) would be restricted 

to one dwelling only. Lot 14 which would not be permitted to have any dwelling. A total of ten additional 
dwellings could therefore result from the proposal. This includes Lot 8 which is the area to be transferred 
to Part Lot 1 DP 6545.  
 

1.6 The application is supported by the following specialist reports and information: 

• Landscape and Visual Assessment by Greenwood Associates, Revision 2 dated 22 April 2022. 

• Landscape Plan package by Greenwood Associates, Revision R01 dated 21 April 2022. 

• Archaeological Assessment by InSitu dated 18 March 2022. 

• Correspondence from Upokorehe iwi representatives. 

• Geotechnical Assessment by Stratum Consultants dated 18 March 2022. 

• Detailed Site Investigation by BCD Group dated 8 March 2022. 

• Preliminary Schedule 5 OSET Assessments. 

• Concept design for the proposed public road, drawing No. 660289 PLN D002. 

1.7 The following additional information was provided to council in July 2022, after receipt of submissions and 
is included as Attachments 9 and 10 to this report:  

• Updated Visual Simulation Package dated 28 July 2022. 

• Additional viewpoint photos not included in original LVA. 

• Response to comments on initial visual simulations. 

• Overall Planting Strategy and Plan dated 27 July 2022. 

• Stormwater Assessment for Proposed New Lots dated 27 July 2022. 
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• Stormwater Assessment for Proposed Access Road dated 27 July 2022. 

1.8 The applicant proposes to undertake landscaping on the lots as detailed on the landscape plans prepared 
by Greenwood Associates. Restrictions on the location, number of dwellings, height of buildings, and 
color/reflectivity of building materials have been offered by the applicant.  In relation to Lots 10-12, a 5m 
height restriction is proposed. A 7m height restriction was proposed in the s92 response in relation to the 
other lots. However, the visual simulations were based on an 8m high dwelling on these lots. Clarification 
of the proposed height for buildings on Lot 1-4, 6-8 is still required.  

1.9 A 10m setback is proposed along the northern boundary of proposed Lot 12 and all stormwater is to be 
managed so that it does not discharge to the unformed road parcel. These aspects have been included in 
the proposal as a result of consultation, and subsequent provision of written consent, from some adjoining 
landowners.    

1.10 The Detailed Site Investigation (DSI) identified that all concentrations of potential contaminations were 
reported below adopted human health guidelines for residential uses. However, some elevated 
concentrations of cadmium, copper and zinc were identified within topsoil in the avocado orchard areas 
and elevated concentrations of hydrocarbons were encountered beneath the above ground diesel storage 
tank. Therefore, consent is sought under the National Environmental Standard for Assessing and Managing 
Contaminants in Soil (NESCS) for the subdivision, change in use and disturbance of the soils that may occur 
as part of access formation and future building construction work on each proposed lot. 

 
2.0 SITE DESCRIPTION AND RECEIVING ENVIRONMENT  

 
The Site  

2.1 The site is described in the application documents and the Landscape and Visual Assessment (LVA). In 
summary, it is a 7.12ha rural production lot containing a dwelling, accessory buildings, avocado, and 
passionfruit orchard.  It is zoned Coastal in the Opotiki District Plan (ODP).  

 
2.2 The site is located on the main ridge between Ohiwa Harbour and the Waiotahe Estuary and River. It is 

approximately 11km by road west of Opotiki.  Figures 2 and 3 are aerial images of the site and surrounds. 
 
Figure 2 - Aerial image showing site location and context. Source: Council Geoview 
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Figure 3 - Aerial image of the site and immediate surrounds. Source: Council Geoview  

 
2.3 A passionfruit orchard is located to the east of the existing single-story dwelling and accessory 

buildings on proposed Lot 9. It is not shown in the aerial image in Figure 3. 

2.4 The avocado orchard is planted across two separate areas. The upper terrace is smaller and located 
to the south of the dwelling and on top of the ridgeline. It comprises approximately 5,600m2 of 
orchard. Along with the existing dwelling, this upper terrace has expansive views and this part of 
the site is therefore visible from a very large area within the Opotiki and Whakatane Districts. 

2.5 The lower orchard area contains the larger area of avocado plantings of approximately 1.8ha. This 
area is essentially the head of a gully and slopes gradually to the east. Between the two terraces 
is a sloping area of pasture comprising approximately 6100m2. There are numerous shelterbelts 
on the property that currently restrict views to and from parts of the site. The western and 
southwestern shelter belt appears to be at least partially within the unformed road reserve that 
forms the western boundary of the site. Proposed Lots 7 and 8 are on an east facing grassed slope 
below the dwelling on proposed Lot 9.  

2.6 Prior to construction of the dwelling and planting of avocados, the majority of the property, except 
the south facing slope on proposed Lot 6, was a kiwifruit orchard. This is shown in the aerial photo 
from 23 September 1983 (Figure 4). Other historical aerial images are contained in the DSI report 
in the application. 
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Figure 4 - Aerial image of the site from 23 September 1983. Source: Retrolens.nz  

 
2.7 The site has frontage to the formed end of Onekawa Road, which is a short sealed public road. A 

metal right of way over the applicant’s land provides access to the site and four other properties. 
These comprise a kiwifruit orchard, two lifestyle lots, and a 70-hectare dry stock farm owned by 
Mountain Ridge Holdings Ltd. The later has legal access from other roads as well.  

2.8 The Record of Title and application records that the site is subject to, or benefits from, a number 
of easements. Those easements located within the proposed Lot 13 (road to vest) will need to be 
extinguished to enable vesting to occur. It would also require the approval of any other party that 
benefits from those easements, and that would be a separate legal process. Any private 
infrastructure within the proposed road will also need to be relocated.  

2.9 The formed portion of Onekawa Road serves one other property, Lot 1 Deposited Plan 8749, 
owned by Mr Ian Bertram. This property is on the corner of Onekawa Road and Ohiwa Harbour 
Road. Mr I Bertram’s lot does not have legal access over the applicant’s land, although the physical 
alignment of part of his driveway appears to cross into the applicant’s land. 
 
Receiving Environment 

2.10 The receiving environment is the environment upon which the proposed activity might have 
effects. The receiving environment includes the future state of the environment as it could be 
modified by permitted activities and by the implementation of resource consents, where it is likely 
that the resource consents will be implemented.  

2.11 The term environment is defined in Section 2 of the RMA as:  
environment includes— 
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(a) ecosystems and their constituent parts, including people and communities; and 
(b) all natural and physical resources; and 
(c) amenity values; and 
(d) the social, economic, aesthetic, and cultural conditions which affect the matters stated in 
paragraphs (a) to (c) or which are affected by those matters 

2.12 The receiving environment includes Ohiwa Harbour to the west and the Waiotahe River and 
Estuary to the east. Both of these features are identified as Outstanding Natural Features and 
Landscapes (ONFL), Indigenous Biodiversity A (IBDA-A) sites and Areas of Significant Cultural 
Value in the Regional Coastal Environment Plan (RCEP). Refer to Attachment 2. So whilst the 
NZCPS and RCEP policies are not engaged, the site’s location with respect to these is still relevant 
when assessing the effects of the proposal. Ohiwa Harbour is identified as an area of high natural 
character in the Regional Policy Statement (RPS).  

2.13 The area also contains a mix of other significant biodiversity areas, rural production lots, rural 
lifestyle lots, and essentially residential lots. There are established areas of residential 
development which are zoned Coastal Settlement along the coastal margin. These historically 
comprised mainly holiday homes.  

2.14 The six small residential lots to the west of the site were authorized by a mediated Environment 
Court order associated with subdivision application 2017-43. These Records of Title now range 
from 2,100m2 to 5,500m2 in area. The balance area for that subdivision is 45ha and it is also 
adjacent to the subject site (Lot 2 DP 553814). It contains a biodiversity feature (IBDA-A site) that 
was fenced as part of the subdivision. All of these lots have a separate private access from Ohiwa 
Harbour Road, just to the west of Onekawa Road. Since the aerial photograph was taken dwellings 
or accessory buildings have been, or are being, constructed on several of these lots. This 
development is located in the Ohiwa Harbour zone.  

2.15 The lots on Ohiwa Cove Rise and along Reeves Road, to the south-west of the site, resulted from 
a subdivision granted in 20091 of land zoned Ohiwa Harbour and Coastal. It was essentially the 
subdivision and amalgamation of a 181.67ha dairy farm and created 19 rural lifestyle properties 
(ranging in size from 2,856m2 to 4.5ha). A 92ha balance lot resulted. Significant areas of land were 
retired, biodiversity features were protected and active pest management was required.  

2.16 There are also rural lifestyle lots on and around the Ron Smith Drive area (accessed from Ohiwa 
Beach Road). Those on Ron Smith Drive are authorised by consent order granted by the 
Environment Court to Mountain Ridge Holdings.2 Stage 2, which would create a further four lots, 
is yet to be implemented. The conditions of this subdivision require revegetation of significant 
areas and vesting of a reserve that contains an area of salt marsh.  

2.17 Mr Bryan (Mountain Ridge Holdings Ltd) also has subdivision consent to create one small rural 
residential lot in the vicinity of 137 Ohiwa Beach Road.3  The conditions require fencing and 
retirement of a salt marsh area with significant biodiversity value.  

2.18 Approved scheme plans or Land Transfer plans for the subdivisions discussed above are in 
Attachment 3. In all cases there are a range of different controls on the number, location, size and 
design of buildings within these developments which are recorded in consent notices.  

2.19 There are no services such as shops in the area. There are several accommodation providers, 
including the Ohiwa Harbour Holiday Park located at the northern end of Ohiwa Harbour Road. 

                                                 
1 RC2009-35 and subsequent s127 variations 
2 Env-2008-WLG-00092, ODC references 2007-35 and 2017-20.  
3 ODC References RC2019-39 and RC2021-82.  
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The closest school is 5km away.  

2.20 In terms of the receiving environment, lots under 1ha located in the Coastal zone are permitted 
to have one dwelling.  However, lots 1ha or more are permitted to have two dwellings, and lots 
4ha or more may have three dwellings. There are no additional minor dwelling or “granny flat” 
provisions. A range of zone and earthworks standards apply. Reduced height, reflectivity and 
ridgeline rules apply to any lots in the Coastal Environment overlay. One dwelling per lot is 
permitted in the Ohiwa Harbour zone along with accessory buildings and visitor accommodation 
for up to four persons. Again, a range of zone standards apply.  

2.21 Additional development is therefore permitted on other properties that are served by the existing 
right of way. The immediately adjoining property to the north, Lot 1 DP 6545, would be permitted 
to have two additional dwellings (outside the orchard areas). Second dwellings are also permitted 
on Lots 1 DP 8048 and DP 92134, subject to compliance with the consent notices registered on 
the Record of Title of DP 9213. Up to three dwellings would also be permitted on the large 70ha 
lot to the east owned by Mountain Ridge Holdings. Due to topography and existing areas of 
indigenous vegetation, there is perhaps one building site available with access to the right of way. 
Accessory buildings are permitted on all these lots.  

2.22 In summary, the receiving environment is the existing environment as viewed, plus additional 
small lifestyle/residential lots that are consented but have not yet obtained title. It also includes 
buildings on vacant lots, and lots that are permitted to have additional dwellings or other 
buildings.  

 
3.0 RELEVANT RULES/ACTIVITY STATUS 

 

3.1 The subject site is zoned Coastal. It is shown on Built Form and Natural Form Planning Maps 4a 
(Attachment 2).  

3.2 It must be noted that there is a mapping error on Natural Form Map 4a with respect to the 
Outstanding Natural Features (ONF). The maps do not align with Table 13.9.2- Outstanding Natural 
Features in the ODP. The areas shown as being ONF on Map 4a are not ONF under the ODP.   

 
3.3 The site is not within the Coastal Environment. It not identified as containing “Versatile Land” on the 

ODP Land Use Capability planning map (Attachment 2). Although the Natural Form map shows a 
Ridgeline notation passing through the site, there are no specific rules relating to this because as the 
site is outside of the Coastal Environment and is not zoned Ohiwa Harbour.  

 
3.4 Rule 15.3.4.3 provides for boundary adjustments that meet specific criteria as a controlled activity. 

However, the application as a whole involves more than a boundary adjustment so this provision does 
not apply.  

3.5 Rule 15.3.4.2 applies to proposals which do not meet the requirements of Rule 15.4 (minimum lot 
dimensions) and Rule 15.5 (General subdivision standards) and states that they are discretionary 
activities. Under Rule 15.4.2.1, the minimum lot size for land in the Coastal zone that is not identified 
as Versatile Land on the Land Use Capability planning maps is 4 hectares. 
 

3.6 The parent lot is only 7.12ha and all of the proposed lots are well below the minimum lot size. The 
smallest lot in Stage 2 would be 0.2ha (2000m2). 

3.7 The subdivision application is therefore a discretionary activity. 

 

                                                 
4 ODC References RC1996-38  
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National Environmental Standard for Assessing and Managing Contaminants in Soil to 
Protect Human Health (NESCS) 

3.8 The NESCS manages activities that involve subdivision, changes in land use and the disturbance 
of land that may be contaminated. This is determined by whether activities have or are likely to 
have occurred on the site, which are listed in the Hazardous Activities and Industries List (HAIL). 

3.9 As the site has been used as a kiwifruit, avocado and passionfruit orchard, a Detailed Site 
Investigation (DSI) was completed by GHD. The DSI identified that all concentrations of potential 
contaminations were reported below adopted human health guidelines for residential uses. 
However, some elevated concentrations of cadmium, copper and zinc were identified within 
topsoil in the avocado orchard areas and elevated concentrations of hydrocarbons were 
encountered beneath the above ground diesel storage tank. 

 
3.10 Therefore, consent is required and sought under the NESCS subdivide the land, change the land 

use and to disturb the soils as part of the construction of access and future building work on each 
lot. The proposal is a controlled activity under Regulations 9(1) and 9(3) of the NESCS. 

 
Other NES 

3.11 There are eight other National Environmental Standards that have been prepared under Sections 
43 and 44 of the Act and are in force as regulations. These cover storage of tyres, air quality, 
human drinking water, marine aquaculture, freshwater, production forestry, telecommunications 
facilities and electricity transmission. No other NES apply to this proposal.  
 

4.0 CONSULTATION AND WRITTEN CONSENTS  
 

4.1 The applicant consulted with the owners and occupiers of adjoining properties. Written consents 
have been obtained from the following persons: 

 
Table 2: Written Consents Obtained 
Name of owner Property Location in Relation to Subject Site 
Karen Martinsen & Kirk 
Martinsen 

Lot 1 DP 8269 
98A Ohiwa Harbour Road 

Adjoining the sites eastern boundary and 
utilises existing ROW for access 

Angela Bryan, Kenneth 
Bryan, RSL Trustees Services 
Ltd 

Part Lot 1 DP 6545 
98 Ohiwa Harbour Road Adjoining the sites northern boundary and 

utilises existing ROW for access 
Geoffrey Brown, Nanette 
Brown, Pingao Trustee 
Riverlock Limited 

Lot 1 DP 6545 
98D Ohiwa Harbour Road 

Utilises existing ROW for access 

Dianne Hearn Lot 1 DP 9213 Utilises existing ROW for access 
Donna Bevege, Kevin Bevege Lot 2 DP 545499 

118B Ohiwa Harbour Road 
South of the subject site across Onekawa 
Road 

Peter Carter, Susan Carter, 
New Zealand Trustee 
Services Limited 

Lot 3 DP 545499 
118 Ohiwa Harbour Road 

South of the subject site across Onekawa 
Road 

Russell Davis, Maureen 
Simonsen 

Lot 4 DP 545499 
118 Ohiwa Harbour Road 

West of the subject site across Onekawa 
Road 

Chris Howard, Toni Howard Lot 5 DP 545499 
118 Ohiwa Harbour Road 

West of the subject site across Onekawa 
Road 

Ohiwa Cove Limited Lot 2 DP 553814 
118 Ohiwa Harbour Road 

West of the subject site across Onekawa 
Road 

 

4.2 Consultation was also undertaken with representatives from Upokorehe iwi who have confirmed that they 
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give their full consent and approval for the proposal.  

4.3 The effects on the these parties must be, and has been, disregarded in terms of the assessment made 
under RMA S104(3)(ii). 

4.4 Three other parties were consulted but did not provide written consent. These were: 

i. Mountain Ridge Holdings ( MP Bryan and MJ Looney)– Lot 1 Deposited Plan 460214 and 
Lot 2 Deposited Plan 555172. 

ii. Ian Bertram - Lot 1 Deposited Plan 8749 

iii. Dean and Logan Bertram - Lot 1 Deposited Plan 545499. 

4.5 Figure 5 shows the location of the properties with respect to whether written consent was 
provided or not. 

 
Figure 5 – Location and status of properties with respect to written consent 
Red star- written consent obtained  
Blue circle- No written consent 

 
5.0 NOTIFICATION AND SUBMISSIONS  

 

i 

ii 

iii 
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5.1 The application was publicly notified on 26 May 2022, with submissions closing on 23 June 2022.  
Ten submissions were received and are summarized in Table 5. Full copies of the submissions are 
in Attachment 4.  
 
 

 
 
 
 
 
 
 
 
 
 
 
 
Table 3: Submissions received  
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6.0 STATUTORY CONSDIERATIONS  

 
S104 Consideration of applications  

Submitter Physical Address 
Wish to be 
Heard? Oppose/Support 

Decision 
requested Issues Raised 

Raymonde 
TePuni

239E Ohiwa Beach 
Road No Oppose Decline 

High impact on resources and environment, 
gentrification of the area, locals rated out 

Ian Bertram 
98 Ohiwa Harbour 
Road yes Oppose Decline 

Density, infrastructure, privacy, not 
following Plan, loss of rural lifestyle, 
pressure on the environment, elite 
settlement

George Winder 
20 Princess Street 
Opotiki No Oppose Decline Loss of Integrity of Ohiwa Harbour 

Hine Lingman and 
Charles Pearse 

399 Waiotahi 
Valley Road No Oppose Decline 

Loss of Integrity of Ohiwa Harbour and 
mana whenua. Inability of tangata whenua 
to live comfortably and affordably on their 
own land 

Amy Bertram 
64 Melville Rd 
Awakeri No Oppose Decline 

Adverse effects on environment, roading, 
privacy, affordability, significance of the 
area to people and tangata whenua, danger 
to Waiotahe Estuary and Ohiwa Harbour 

Fire and 
Emergency NZ No Neutral

Conditions 
requested

Fire fighting water supply, access and fire 
risk management 

Jim and Nikki 
Robinson 

151 Reeves Road 
Extension No Oppose Decline 

Size of sections not in keeping with Ohiwa 
Area, precedent that would dramatically 
change the wider area in detrimental way. 
Current proposal as too many sections. 
Reduce section number, council should not  
set precedent, ensure development is 
sympathetic, has planting and minimal 
visual impact  

Logan and Dean 
Bertram, 
Michaela Wilson 

118A Ohiwa 
Harbour Road Yes Oppose Decline 

Affordability, significance of area to the 
people and tangata whenua, Danger to 
Waiotahe River and Ohiwa Harbour 

Arthur Sandom 7 Ohiwa Cove Rise Yes Oppose Decline 

Size of lots and breach lot  size rules, Loss of 
productive land for food production, class 
of soil, little contribution to biodiversity 
values when compared to other 
development, few positive effects, pest 
species, noise, traffic, visible houses and 
lights at night, cumulative effects on a 
range matters like rural character and visual 
effects, land values and rates. Should be a 
plan change not a resource consent.  

Eastern Bay of 
Plenty Branch, 
Royal Forest and 
Bird Protection 
Society NZ Inc Yes Oppose Decline 

Site is not unique,  lot sizes are too small, 
inconsistent with District Plan provisions, 
integrity of the Plan and precedent effect, 
detrimental visual effects will result,    
landscaping is inadequate, effects of 
earthworks are not addressed, biosecurity 
effects, no cats or dogs should be permitted 
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6.1 Section 104 of the RMA states that:  
 
(1) When considering an application for a resource consent and any submissions received, the consent authority 

must, subject to Part 2 and section 77M, have regard to– 
 
(a) any actual and potential effects on the environment of allowing the activity; and 

 
 (ab) any measure proposed or agreed to by the applicant for the purpose of ensuring positive effects on the 

environment to offset or compensate for any adverse effects on the environment that will or may result from 
allowing the activity; and 

 
(b) any relevant provisions of— 

 
  (i) a national environmental standard: 
  (ii) other regulations: 
  (iii) a national policy statement: 
  (iv) a New Zealand coastal policy statement: 
  (v) a regional policy statement or proposed regional policy statement: 
  (vi) a plan or proposed plan; and 

 
(c) any other matter the consent authority considers relevant and reasonably necessary to determine the 

application. 
 

Planning Instruments  
6.2 The following planning instruments and documents are relevant to the application. 

 
National: 

• National Environmental Standard for Assessing and Managing Contaminants in Soil 
(NESCS) 

Regional: 
• Bay of Plenty Regional Policy Statement (RPS) 
• Bay of Plenty Regional Natural Resources Plan (RNRP) 
• Bay of Plenty On-Site Effluent Treatment Regional Plan (OSET Plan) 

District: 
• Operative Opotiki District Plan – 5 January 2021 (ODP) 

 
6.3 The relevant provisions of these documents are addressed Section 7 of this report. The National Policy 

Statement on Highly Productive Land is not available at the time of writing, but it is understood that it could 
be released by the time the application is heard. This would need to be considered under S104 if that were 
the case.  

 
S104A Determination of applications for controlled activities  
6.4 The consent required under the NESCS is a controlled activity. Section 104A states that a consent authority: 

(a) must grant the resource consent, unless it has insufficient information to determine whether or not the 
activity is a controlled activity; and 

(b) may impose conditions on the consent under section 108 only for those matters— 
i. over which control is reserved in national environmental standards or other regulations; or 
ii. over which it has reserved its control in its plan or proposed plan. 

 
104BD Determination of applications for discretionary or non-complying activities 
6.5 The subdivision consent is a discretionary activity. Section 104B states that a consent authority: 

(a) may grant or refuse the application; and 
(b) if it grants the application, may impose conditions under section 108. 

 
Other Matters and Considerations 
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6.6 Section 104(1)(c) provides that, when considering an application for resource consent and any submissions 
received, the consent authority must, subject to Part 2, have regard to any other matter the consent 
authority considers relevant and reasonably necessary to determine the application. 
 

6.7 Te Upokorehe Iwi Management Plan has not been considered in detail due to the outcome of consultation 
with Te Upokorehe and this is noted in Section 7.0. Precedent and integrity of the plan matters are discussed 
in Section 8.0. The Ohiwa Harbour Strategy is also discussed in Section 8.0.  
 

7.0 ASSESSMENT OF EFFECTS 
 

7.1 In considering the actual and potential effects on the environment under section 104(1)(a), the Act requires 
consideration of:  

 
• Positive and adverse effects;  
• Temporary or permanent effects;  
• Past present or future effects; 
• Any cumulative effect which arises over time or in combination with other effects - 
• Potential effects of high probability; and  
• Potential effects of low probability, but high potential impact.  

 
7.2 There are discretionary assessment criteria in sections 1.12.3, 15.8.1 and 15.8.4 of the ODP which have been 

reviewed, but discretion is not limited to these matters. In relation to consent under the NESCS, there are 
specific matters only which may be considered under Regulations 9(2) and 9(3) of the NESCS.  
 

7.3 From my assessment of the application, the receiving environment, the issues raised by the submitters, and 
the District Plan provisions, I consider that the effects on the environment relevant to this proposal are:  
 

a. Visual effects and effects on landscape values and natural character  
b. Effects on rural production  
c. Reverse sensitivity  
d. Effects on amenity values and character  
e. Archaeological and cultural effects  
f. Effects on indigenous vegetation and biodiversity  
g. Hazards   
h. Earthworks  
i. Stormwater and other services  
j. Access and traffic  
k. Contaminated land 
l. Cumulative effects relating to the above  
m. Positive effects  

Permitted Baseline 
7.4 Section 104(2) of the RMA states:  

 
“When forming an opinion for the purposes of subsection (1) (a), a consent authority may disregard an 
adverse effect of the activity on the environment if a national environmental standard or the plan 
permits an activity with that effect”.  

 
7.5 This is known as the permitted activity baseline test. Application of the ‘permitted baseline’ is a discretionary 

judgement with respect to the assessment of the effects of the subdivision. If applied, the permitted baseline 
should also only be applied with respect to credible i.e. ‘non- fanciful’ activities. 
 

7.6 There is no relevant permitted baseline to consider in respect of subdivision of land as all subdivision 
requires consent.   
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7.7 The District Plan permits a range of land use activities in the Coastal Zone (Chapter 9), subject to compliance 
with the relevant standards such as earthworks. These include farming, construction of up to three dwellings 
on a lot over 4ha, accessory buildings to permitted activities, seasonal worker accommodation facilities for 
up to 12 people, forestry, artificial crop protection and bird scaring devices. These activities are primarily 
related to or support rural production. Establishment of visitor accommodation for up to four persons, marae 
and urupa are also permitted. Buildings up to 9m in height are permitted.  

 
7.8 However, as demonstrated by the Detailed Site Investigation (DSI), much of the subject parcel is considered 

to be a “piece of land” and so development within those areas would trigger a controlled activity consent 
under the NESCS. There are however three areas of land (contained within proposed Lots 7, 8 and 10) where 
the DSI did not detect levels of heavy metals that would trigger land use consent.  Within these areas 
changes in land use and soil disturbance are permitted under the NESCS. It would therefore be permitted 
for the applicant to construct additional buildings in these locations only.   
 

7.9 In my experience, construction of multiple dwellings (in particular more than two dwellings) occurs on land 
held in multiple ownership, particularly Māori land, or when dwellings are required for farm worker 
accommodation on large farms. Small second dwellings for family members are common. However, financial 
constraints often mean that development of additional dwellings without subdivision is not possible.  I am 
not aware of any properties like this in the area that have three dwellings. I do not think that it is credible 
that three dwellings would be constructed on this lot.  The lot also already has four accessory buildings.  
 

7.10 It also not appropriate to apply a permitted baseline when this could result in effects that are contrary to 
the objectives and policies and Part II of the RMA. The applicant’s LVA evidence is that controls on the 
location and height of development are appropriate and necessary, including on development within Lots 
7 and 10. Controls on development on these lots could not be proposed if the permitted baseline was 
applied.   
 

7.11 In my option it is important therefore to at least initially consider the effects of all the development as a 
whole, not taking into account any permitted baseline.  As such, I have not applied any permitted baseline 
and all relevant effects of the subdivision proposal have been considered. 

Visual and Landscape Effects and Natural Character  
 

Planning and Policy Framework  
7.12 Landscape and visual effects are interrelated categories that can be summarised as meaning: 

Landscape Effects – The assessment of landscape effects is concerned with the change to the physical 
landscape that may alter its value or character. 

Visual Amenity – The assessment of visual effects is concerned with the effects of change and 
development on the views available to people and their visual amenity. 
 

7.13 The term natural character is used in the ODP provisions as well and means: 

Natural Character- The attributes of the environment that give New Zealand its particular, natural 
and distinctive character. These qualities may be ecological, physical, spiritual, cultural, aesthetic in 
nature. They include natural and modified environs. 

 
7.14 There is an interrelatedness between all of these factors and the proposal will have effects on the landscape, 

visual amenity, and natural character and rural amenity that all need to be considered. 
 

7.15 Although site is not in the Coastal Environment, it is adjacent to it. The Coastal Environment forms part of 
the receiving environment and the proposal has potential to affect the values of this area. Ohiwa Harbour 
and Waiotahe Estuary and River are identified in the RPS as having Outstanding Natural Character and are  
ONFL in the RCEP.  Although the objectives and policies in the NZCPS and RCEP only apply to land within 
the Coastal Environment, the actual and potential effects of the proposal on the Coastal Environment have 
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can still be considered.  This approach is consistent with the outcomes anticipated when the district plan 
was developed. The final recommendation report of the District Plan Hearings Committee dated 16 March 
2018 records5:  

 

 
7.16 Mr Steed is the Principal Advisor, Policy and Planning at the Bay of Plenty Regional Council.  

 
7.17 The following objectives and policies in the RPS and ODP apply.   
 

RPS Policy IR5B 
Assessing 
cumulative effects 

Give regard to the cumulative effects of a proposed activity in contributing 
to:  

(a) Incremental degradation of values of sites identified as having high 
natural character (in accordance with Policies CE 2B and CE 8B);  

(b) … 
RPS Policy MN 1B: 
Recognise and 
provide for 
matters of 
national 
importance 

(a) Identify which natural and physical resources warrant recognition and 
provision for as matters of national importance under section 6 of the Act 
using criteria consistent with those contained in Appendix F of this 
Statement;  
(b) Recognise and provide for the protection from inappropriate subdivision, 
use and development of those areas, places, features or values identified in 
accordance with (a) in terms of natural character, outstanding natural 
features and landscapes, and historic heritage; 

RPS Policy MN 8B: 
Managing effects 
of subdivision, 
use and 
development 

Avoid and, where avoidance is not practicable, remedy or mitigate any 
adverse effects of subdivision, use and development on matters of national 
importance assessed in accordance with Policy MN 1B as warranting 
protection under section 6 of the Act. 

ODP Objective 
11.2.1 

Protect and enhance the outstanding natural and landscape values and 
preserve the natural character of the Ōhiwa Harbour environment. 

ODP Policy 
11.2.1.1  

To avoid as far as practicable and, where this cannot be achieved, remedy or 
mitigate the adverse effects of activities such as buildings, earthworks, 
accessways and tracks, especially on skylines and ridges, on the attributes 
and values of Ōhiwa Harbour, recognising that Ōhiwa Harbour is identified 
as an Outstanding Natural Feature and Landscape and an area of 
Outstanding Natural Character in regional planning documents. 

ODP Objective  
9.2.1 

Retain and, where appropriate, restore the distinctive natural character 
within the Coastal Zone. 

ODP Policy 9.2.1.2 Ensure that the subdivision, use and development of land within the Coastal 
Zone avoids as far as practicable significant adverse effects on natural 
character and where these cannot be avoided, be remedied or mitigated. 

                                                 
5 Pages 13 and 14, Proposed Opotiki District Plan, Report and Recommendations Pursuant to s34A of the RMA 
1991, District Plan Hearings Committee, 16 March 2018.  
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ODP Objective 
9.2.2 

The adverse effects of inappropriate subdivision, use and development on 
the natural character of the Coastal Zone are avoided or are remedied or 
mitigated, including by providing for development in areas better able to 
absorb the effects of the development than other areas of the coast 

ODP Policy 9.2.2.5 Manage the effects of subdivision, use and development on the natural 
character of the Coastal Zone through avoiding inappropriate development 
outside existing settlements, as far as practicable, or remedying or mitigating 
adverse effects, while recognising that some activities, due to functional, 
operational or technical requirements, need to locate in the Coastal Zone. 

ODP Policy 9.2.2.6 Encourage subdivision, use and development within established coastal 
settlements to ensure that residential development is managed to avoid, 
remedy or mitigate the effects of sprawling subdivision on the natural 
character of the Coastal Environment. 

ODP Policy 
15.2.1.5 

To restrict new small lot subdivision for rural residential purposes in sensitive 
rural and coastal environments 

 
Landscape and Visual Assessments (LVA) 

7.18 The original application includes a Landscape and Visual Assessment (LVA) and landscape plans prepared 
by Mr Chris Campbell from Greenwood Associates. These documents were revised in response to the initial 
S92 request for further information and to remove inconsistences.     
 

7.19 Council then engaged Kim Goodfellow, a Registered Landscape Architect, to undertake a peer review the 
revised LVA. The initial desktop review identified further information and clarification was required 
understand and complete an assessment of the proposal. Two visual simulations were provided prior to Mr 
Goodfellow’s site visit on 22 July 2022.  This site visit resulted in a request for clarification of a number of 
matters.  

 
7.20 Additional plans, information and another visual simulation were provided on 27 and 28 July 2022, although 

the applicant did not provide all the information requested. This information has all been considered by Mr 
Goodfellow who has provided a peer review report, refer Attachment 5.   

 
7.21 Mr Goodfellow has in effect concluded that there is still insufficient clarity about the effects of the proposal 

and the effects of the proposed mitigation to make a final determination on the scale and nature of 
landscape and visual effects. The gaps and deficiencies in the applicant’s existing assessment are set out in 
his report and they are not all repeated here.   
 

7.22 Critical in my opinion to the assessment are Mr Goodfellow’s comments about cumulative effects, and lack 
of consideration in the LVA to those. As discussed under receiving environment, there is already an 
additional level of consented or permitted development that may occur in the area that must be considered.  
  

7.23 Appendix J of the RPS sets out the attributes that contribute to Ohiwa Harbour having an outstanding level 
of natural character. Under Land Cover and Land Use, it notes “the rural landscape around the Ohiwa Harbour 
has scatterings of dwellings consistent with a rural landscape”. (Refer Appendix 6). Further built development, 
particularly in the prominent ridgeline location and of the density proposed, will result in cumulative visual 
and landscape effects and further degrade the natural character of the area, including the rural 
characteristics of the area.  

 
7.24 Mr Goodfellow also considers that the sensitivity of the landscape to absorb change is moderate (or possibly 

above) as opposed to Very Low - Moderate.  Policy 15.2.1.5, objective 9.2.2 and policies 9.2.2.5 and 9.2.2.6 
relate to the location of development. There is a clear directive that residential development should occur 
in the established coastal settlements and areas that can better absorb the adverse effects of development.   
 

7.25 The visual simulations that have been provided demonstrate that, along with the existing dwelling, the 
dwellings on proposed Lots 10-12 will be visible from a wide range of locations to the north and west of the 
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site. Whilst not all of the dwellings may be visible at the same time from every viewpoint, there will be an 
increase in built form on the ridgeline. Mr Goodfellows concludes that a key concern is this development on 
the crest of a prominent ridgeline.  

 
7.26 The visual simulations themselves though are not considered to represent a realistic development scenario.  

The building footprint modelled is only 10m by 10m whereas a building(s) is likely to be much larger and 
elongated to maximize the views. The current simulations therefore underrepresent the extent of built form 
that will occur and therefore the visual and landscape effects of the proposal.  
 

7.27 Mr Goodfellow also considers that the LVA exaggerates the visual screening benefit of the proposed 
plantings. The existing shelterbelts are a prominent natural landscape element that readily identifies the site 
from a very wide area. Shelterbelts are an established part of this environment and are a common element 
in rural areas.  The visual simulations currently show that the proposed dwellings on Lots 10-12 will be clear 
features on that ridgeline if the shelterbelt is removed, even with the new plantings proposed. Mr 
Goodfellow also considers that the proposed planting is typical of a residential garden rather than achieving 
an overlay ‘natural’ result.  
 

7.28 In summary, there is no consensus about the nature and scale visual and landscape effects of the proposal. 
The conclusions of the applicant’s LVA are not currently accepted. Additional information is required to 
enable a more accurate assessment of the visual and landscape effects of the proposal and to determine if 
the mitigation measures offered by the applicant are sufficient or if other mitigation or changes are required. 
On the basis of the information currently available, the subdivision is considered to be inappropriate in this 
location and there will be adverse effects on the natural character of the Coastal zone and the values of the 
Ohiwa Harbour environment.  The proposal is not consistent with the objectives and policies above.   

Effects on Rural Production 

Land Classification 
 

7.29 The District Plan defines “Versatile Land” as that comprising land within Classes 1 to 3 under the NZ Land 
Use Capability study. This land classification is used in the ODP to set minimum lot size for the three rural 
zones which are the Rural, Coastal and Ohiwa Harbour zones. Where the land is classed as Versatile Land, 
the average lot size is 8ha. Where land is not classed as Versatile Land, a minimum lot size of 4ha applies in 
all of three rural zones.  
 

7.30 The site is mapped as being Class 4e1 land, refer Attachment 2 and Figure 6.  This means that the lot is not 
“Versatile Land”. The “e” in the classification means that erosion is often the limitation and the “1” indicates 
that ease at which limitations can be overcome.   

  

 

 

 

 

 

 

 

 

 Figure 6: Land Use Classification Map with site identified in yellow outline  
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7.31 The Manaaki Whenua Landcare Research website6 contains public maps of the Land Use Capability classes. 

This similarly describes the Class 4 land of the application site as: 

 
 

7.32 The Manaaki Whenua Landcare Research website also has a layer which is identified as “General Suitability”. 
On this layer the site is identified as being “Multiple Use Land” and described as Versatile multiple-use land, 
minimal limitations, highly suitable for most land uses. Refer Figure 7.  
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 7: Multiple Use Land. Source Manaaki Whenua Landcare Research  

                                                 
6 Land Capability » Maps » Our Environment (scinfo.org.nz) 
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7.33 So, whilst the land is not “Versatile Land” under the District Plan, it is still considered to have value in terms 
of rural production potential.   
 

7.34 It is noted that the land uses occurring on Class 4e1 land on the same ridge include a kiwifruit orchard. Large 
areas at Paerata Ridge, Tablelands and inland Tirohanga, the district’s established and highly productive 
horticultural areas, also comprise Class 4e1 soils. Refer Attachment 2.  

 
Planning provisions related to rural production and the finite rural land resource  

7.35 The BOP Regional Policy Statement (RPS) and Opotiki District Plan (ODP) both address rural production and 
rural land use. The introduction in Section 2.8 of the RPS states:  

“Management of growth and development within rural areas is also important, particularly given 
the existing and future importance of primary industries (including agriculture, horticulture, forestry, 
quarrying and mining) to the region’s economy. Rural production activities (including associated 
processing plants and research facilities) contribute to social and economic wellbeing and are 
dependent on access to and use of natural and physical resources and need to be protected from 
constraints introduced by incompatible or sensitive activities.” 
 

7.36 There are nine issues identified in the RPS relation to urban and rural growth management and these include 
un-coordinated growth and development, land supply and inefficient patterns of land use, fragmentation of 
rural land, operation and growth of rural production activities, and conflict between incompatible activities.  
 

7.37 In relation to the issue of fragmentation of productive land, the RPS states: 

“Productive rural land (in particular versatile land) is a valuable finite resource on which rural 
production activities rely. Those activities are in turn significant contributors to the regional and 
national economies. Fragmentation of the rural land resource for purposes unrelated to rural 
production has the potential to constrain or compromise the ability to use such land for a range of 
productive purposes.” 
 

7.38 The following objectives and policies are contained in the RPS and ODP: 
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RPS Objective 26  The productive potential of the region’s rural land resource is sustained and 
the growth and efficient operation of rural production activities are provided 
for. 

RPS Policy UG 
18B:  
Managing rural 
development and 
protecting 
versatile land 

The productive rural land resource shall be protected for rural production 
activities by ensuring that to the extent practicable subdivision, use and 
development in rural areas does not result in versatile land being used for 
non-productive purposes outside existing and planned urban-zoned areas, 
or outside the urban limits for the western Bay of Plenty shown in Appendix 
E, unless it is for regionally significant infrastructure which has a functional, 
technical or locational need to be located there.  
Particular regard shall be given to whether the proposal will result in a loss 
of productivity of the rural area, including loss of versatile land, and 
cumulative impacts that would reduce the potential for food or other primary 
production. 

RPS Policy IR5B 
Assessing 
cumulative effects 

Give regard to the cumulative effects of a proposed activity in contributing 
to:  
(a) …  
(d) Inefficient use of space associated with sprawling or sporadic new 
subdivision, use or development;  
…. 
(i) The loss of versatile land for rural production activities;  
…. 

RNRP 
IM O7 (Objective 
22) 

Recognition of the beneficial effects of the use and development of water, 
land and geothermal resources on the social, cultural and economic 
wellbeing of people and communities. 

ODP Objective 
9.2.5  

Enable rural production activities in the Coastal zone. 

ODP Policy 9.2.5.1  To provide for rural production activities, including associated buildings and 
structures, recognising that these activities are integral to and contribute to 
the rural use of the Coastal Zone. 

ODP Objective 
15.2.1  

Subdivision within the district maintains the quality of the environment and 
enables the sustainable management of the natural and physical resources 
of the district. 

ODP Policy 
15.2.1.1 

To ensure that lots are of a size, design and density that is consistent with 
the characteristics and purpose of the zone and suitable for the intended 
use. 

ODP Policy 
15.2.1.5 

To restrict new small lot subdivision for rural residential purposes in sensitive 
rural and coastal environments. 

ODP Policy 
15.2.1.3  

To avoid the fragmentation and loss of the productive rural land and, in 
particular versatile land, by restricting subdivision for purposes other than 
rural production activities. 

ODP Policy 
15.2.1.8 

To provide for a range of rural lot sizes that are suitable for all types of rural 
production activities including horticulture. 

 
7.39 In the ODP the term Rural Production Activity-  

“means rural land use activities that rely on the productive capacity of land or have a functional 
need for a rural location such as agriculture, pastoral farming, dairying, poultry farming, pig farming, 
horticulture, forestry, quarrying and mining. Also included in this definition are processing and 
research facilities that directly service or support those rural land use activities.” 
 

7.40 In my opinion the proposal is in direct opposition to the provisions above, including the directive wording 
of ODP Policy 15.2.1.3 and the enabling provision of Policy 9.2.5. To “enable” something is to make 
something possible. This proposal does not make rural production activities possible across all but one lot.  
Nor does it provide lot sizes that are suitable for rural production, and it is therefore contrary to policy 
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15.2.1.8.  
 

7.41 Policy 9.2.5.1 seeks to provide for rural production activities, including associated buildings. It refers to such 
buildings being integral to, and contributing to, the rural use of the Coastal zone.  This policy provides 
direction and context as to the intended purpose of buildings which are permitted in the zone and reinforces 
the rural use focus of the zone.  

 
7.42 The applicant has provided the following statement with respect to the reason for the proposal and to 

address effects related to rural production. 
 

 
7.43 I do not agree with the applicant’s assessment of effects related to rural production. The subdivision would 

essentially permanently eliminate any rural production activity and potential of the land, except a small area 
of passionfruit vines on proposed Lot 9.  
 

7.44 I do not consider that proposed Lot 6 is a rural production lot. The small size, predominant southerly 
orientation, and slope of most of the land limit productive options. The s92 response advised that the 
applicant anticipated small scale grazing or grazing of horses on this lot.  
  

7.45 The intended use of proposed Lot 8 is unknown. The applicant has advised that the neighbor wishes to buy 
it to provide a buffer between their property and the other proposed lots. However as noted, a dwelling or 
accessory buildings would be permitted within this area.  
 

7.46 The subject stie has been used for intensive horticultural activities for at least forty years and adjoining land 
with the same land classification supports such activities. Whilst not classified as Versatile Land, it clearly has 
productive potential, as does other rural land that is not necessarily Class 1-3. Whilst there is an emphasis 
on Versatile Land, the ODP provisions still seek to avoid fragmentation and loss of all productive land, not 
just Versatile Land, and to provide for and enable rural production activities in rural areas. The fact that the 
site does not contain Versatile Land is already reflected in the reduced 4ha minimum lot size provision, which 
the proposal does not meet.  
 

7.47 Furthermore, commodity markets are affected by a wide range of national and international influences which 
change or fluctuate over time. These factors include economic (ie exchange rate), social (ie health trends), 
political (ie trade agreements and wars), biological (ie pests and diseases), and physical factors such as 
weather events and climate change influences here and abroad. New varieties and new types of crops are 
being researched and developed to respond these various factors.  
 

7.48 Therefore, the productive potential of the land remains important even if the market value of a particular 
crop or product may not currently be high. The retention of rural land for productive use now and in the 
future enables resilience and adaptability and directly relates to the purpose of the RMA as set out in Section 
5. It enables future generations to provide for their needs. The proposal does not give proper regard to the 
finite characteristics of the land resource as required by Section 6(g) either.   
 

7.49 There is considerable and increasing pressure on the rural land resource from proposed lifestyle lot 
subdivision in this area and elsewhere in the District. The cumulative effects of this are evidenced the various 
subdivisions discussed above, and the gradual changes that have occurred in the Ohiwa and Waiotahe areas 
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in the last 20 years. In my view this subdivision will contribute to the cumulative loss of rural production land 
that has already occurred. 
 

7.50 Statistics NZ publishes information about land use7. They record that the total area being used for agriculture 
and horticulture decreased by 2% (208,000ha) between 2017 and 2019.  Between 2002 and 2019, the area 
of land across NZ used for agriculture and horticulture decreased steadily with an overall decrease of 1.9 
million hectares or 14%. Whilst the areas with the greatest change were not the Eastern Bay of Plenty, this 
does highlight a trend in land use and loss of productive land.  
 

7.51 There is a proposed national policy statement for highly productive land being developed. It is understood 
that it is due to be released in August 2022. Whilst not available at the time of writing, this may be a relevant 
consideration under S104 if released prior to the hearing.  
 

7.52 The application notes that the site represents a small fraction of the district’s rural/coastal land resource. 
This is accepted when the district is considered as a whole. However, approximately half of the district is 
under the administration of the Department of Conservation8. Figure 8 illustrates the large portion of the 
district that comprises land identified as having significant biodiversity values (non-statutory layer currently) 
or as being an outstanding natural landscape and feature under the ODP at least. Options for traditional 
agricultural or horticultural uses are limited in these areas.  

 
 Figure 8- Location significant biodiversity sites and ONFL. Source: Council Geoview  

 
 

7.53 The Opotiki District Council’s website records that only 1% of the District is in horticulture units, although 
there is significant investments and expansion occurring in this field, particularly on the east coast. This has 
been fueled in part by central government’s contribution to investment in infrastructure such as the 
Raukokore Irrigation scheme. An application for a second irrigation scheme based on a consented water 
take from the Kaiao River, just north-east of Te Kaha, is currently being processed by council.  
 

7.54 The application refers to the proximity of the site to lifestyle development that has occurred on neighboring 
properties. However, as discussed above, one feature of the other subdivision that has occurred in the area 
is that they involved much larger land parcels. They clustered residential development in certain locations 

                                                 
7 https://www.stats.govt.nz/indicators/agricultural-and-horticultural-land-use  
8 Page 22, Proposed Opotiki District Plan, Report and Recommendations Pursuant to s34A of the RMA 1991, 
District Plan Hearings Committee, 16 March 2018. 
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and left large balance areas in either rural productive use, or they retired and re-vegetated the steep areas 
for soil conservation and water quality benefits. The application site is only 7.12ha and the majority of the 
land would become residential in use if consent is granted.  
 

7.55 In summary, the proposal does not enable rural productions activities across the majority of the land, it will 
result in the fragmentation of the rural land resource, it will permanently remove land from production and 
does not appropriately reflect the finite values of the productive land resource. It does not create lots that 
are of a size, design and density that is consistent with the purpose of the zone. It is therefore contrary to 
the objectives and policies in the ODP and RPS and has unacceptable adverse effects.  

 
 Reverse Sensitivity 
  
7.56 Reverse sensitivity effects can occur when a new sensitive activity is introduced to an area and results in 

constraints being placed on the operation of existing lawful activities. The following objectives and policies 
contained in the BOP Regional Policy Statement (BOPRPS) and Opotiki District Plan relate to reverse 
sensitivity.  
 

RPS Policy UG 
20B: Managing 
reverse sensitivity 
effects on rural 
production 
activities and 
infrastructure in 
rural areas 

Require that subdivision, use and development of rural areas does not 
compromise or result in reverse sensitivity effects on:  
(a) rural production activities; and  
(b) the operation of infrastructure located beyond the urban limits or existing 
and planned urban zone areas. 

ODP Policy 9.2.5.2 To provide for rural production activities by ensuring that adjacent 
residential activities do not compromise the ability to use the land for rural 
production purposes through reverse sensitivity effects. 

ODP Policy 
15.2.1.4 

To ensure that subdivision does not lead to reverse sensitivity effects which 
may compromise rural production activities. 

 
7.57 There is a specific assessment matter in Section 15.8.4 of the ODP related to this issue:  

 
“The Council shall consider how the residential building platform provides visual separation distances from 
residential building platforms on adjacent sites, by means of topographical features, distances over flat land, 
protected areas of vegetation or similar devices and that will not compromise the continuation of Permitted 
Activities, including rural production activities, on adjacent lots through reverse sensitivity effects.” 

 
7.58 Most adjoining landowners have provided written consent and effects on these parties must be disregarded. 

The owners of the adjacent lot to the east, Mountain Ridge Holdings Ltd have not provided written consent. 
This lot is used for dry stock grazing. No submissions have been made in relation to this matter.  
 

7.59 The area already contains a number of dwellings and small lots, including lots closer to any likely building 
platform on Mountain Ridge Holdings Ltd’s land. The subdivision would not therefore introduce a new type 
or form of development into the area that would result in new or different potential effects or constraints 
on adjoining rural activities. As such, no adverse reverse sensitivity effects will arise.  

Amenity and Character  
 

7.60 Several of the submissions have identified concerns that relate to amenity and character. This includes the 
number and small size of the lots being out of character with the area, cumulative effects and precedent 
that may be created. Mr Sandom’s submission notes that the community will experience greater noise, 
traffic, visible houses and lights at night. Mr I Bertram’s submission identifies loss of privacy and loss of rural 
lifestyle as reasons for his opposition. Assessment matter in Section 15.8.4 above is also relevant to this 
issue.  
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7.61 As defined in the RMA, “amenity values means those natural or physical qualities and characteristics of an 

area that contribute to people’s appreciation of its pleasantness, aesthetic coherence, and cultural and 
recreational attributes”. 
 

7.62 The following provisions from the ODP are relevant to consideration of this matter.  
 
ODP Policy 9.2.2.1 Residential activities within the zone need to be managed and located to 

ensure that adverse effects on the amenity values, the quality of the 
environment, and the natural and physical resources of the District are 
avoided, remedied or mitigated. 

ODP Policy 9.2.2.2 Manage the effects of residential activities through controls on building 
height, storage areas, parking, loading, signage, noise, glare, and separation 
distances to ensure the amenity value of the site and adjoining sites is 
maintained. 

ODP Policy 9.2.2.5 Manage the effects of subdivision, use and development on the natural 
character of the Coastal Zone through avoiding inappropriate development 
outside existing settlements, as far as practicable, or remedying or mitigating 
adverse effects, while recognising that some activities, due to functional, 
operational or technical requirements, need to locate in the Coastal Zone. 

ODP Policy 9.2.2.6 Encourage subdivision, use and development within established coastal 
settlements to ensure that residential development is managed to avoid, 
remedy or mitigate the effects of sprawling subdivision on the natural 
character of the Coastal Environment. 

ODP Objective 
15.2.1 

Subdivision within the district maintains the quality of the environment and 
enables the sustainable management of the natural and physical resources 
of the district 

ODP Policy 
15.2.1.1 

To ensure that lots are of a size, design and density that is consistent with 
the characteristics and purpose of the zone and suitable for the intended 
use. 

ODP Policy 
15.2.1.5 

To restrict new small lot subdivision for rural residential purposes in sensitive 
rural and coastal environments 

ODP Policy 
19.2.1.4 

Encourage consolidation of new residential development within existing 
coastal settlements to avoid inappropriate and sprawling subdivision, use 
and development and to preserve natural character. 

 
7.63 Features such as large lot sizes, wide separation between dwellings, open space, low overall density of 

buildings, and a general low level of human activity contribute to the amenity of rural areas. They help 
maintain privacy between properties. The design and density of this proposal would not maintain or enhance 
those types of qualities. It is contrary to Policy 15.2.1.1.  
 

7.64 As discussed under receiving environment, there is already an additional level of consented or permitted 
development that may occur in the area that must be considered. Further development for a residential 
purpose will result in cumulative effects and further degrade the rural amenity of the area, characteristics 
and purpose of the Coastal zone.    
 

7.65 Of particular concern is that the lots are at the high-density end of the scale of activities that may be 
described as “rural residential”, and at least eight of the lots are essentially residential lots. There are specific 
policies that encourage consolidation of residential development in the Coastal Settlement zone and 
existing coastal settlements. There is no functional requirement for the proposal to locate in the Coastal 
zone. This proposal undermines and is contrary to policies 9.2.2.5, 9.2.2.6 and 19.2.1.4 of the ODP.   
 

7.66 Policy 15.2.1.5 seeks to restrict small lot subdivision in sensitive environments. I consider this is a sensitive 
environment due to the identified ecological, landscape and cultural values of the area. The catchment is 
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sensitive from a water quality and quantity perspective and part of the site itself is on a prominent ridgeline.  
 

7.67 There will be a more direct effect on Mr I Bertram, and Mr L and D Bertram’s properties from the significant 
increase in traffic (up to 100 vehicle trips per day)9 that will pass to the east of their properties, resulting in 
increased disturbance and noise. Some of the dwellings on the proposed lots will be visible from I Bertram’s 
property, including his potential dwelling site10, if the existing shelterbelts are removed. Even though there 
is separation between the two sites, the additional built development (which is of a density which 
significantly exceeds that anticipated by the Plan) will not maintain the amenity of Mr Bertram’s property.   

 
7.68 There would be a similar impact from increased traffic on any future dwelling on Mountain Ridge Holding’s 

land that adjoins the existing right of way. In the case of that property, the increased boundary setback that 
would apply along a public road (9m setback to road as opposed to 5m side yard) would affect the location 
of any proposed dwelling as well.   
 

7.69 The overall level of residential development and associated activity proposed will reduce rural amenity and 
detract from the character of the area. The proposal does not ensure the amenity value of adjoining sites is 
maintained and is contrary to policy 9.2.2.2. 

 
Effects on Archaeological Features 

 
7.70 The applicant has provided an archaeological assessment prepared by Insitu Heritage. This identifies that 

the “Ohiwa Harbour area is a significant archaeological landscape, with extensive evidence of both open and 
defended settlement associated with use of the harbour resources and horticultural activity utilizing the 
favorable soils and climate.” However, no archaeological sites were located during the desk-based review or 
site visit. 
 

7.71 The report further states ”The location of certain lots within the subdivision (Lots 1-5 and Lots 10–12) is 
consistent with areas where archaeological features related to Māori activity are often found. However, the 
large amount of previous ground modification associated with horticultural activity over a long period of 
time means it is highly unlikely that any intact archaeological deposits are present in these areas.” 

 
7.72 Therefore, the archaeologist considers that the proposal does not warrant the need for a prior archaeological 

authority from Heritage New Zealand to be obtained. They recommend that an Archaeological Site 
Discovery Protocol be used during all ground disturbance works. 
 

7.73 Appropriate conditions could be imposed on any consent to ensure an Accidental Discovery Protocol was 
adopted. Conditions have been included in Attachment 7 for the convenience of the commissioner, should 
consent be granted. Regardless of any resource consent, all archaeological sites are protected under the 
provisions Heritage New Zealand Pouhere Taonga Act 2014. On this basis, it is unlikely that there will be any 
effects on archaeological and heritage features. 

Cultural Effects 
 

7.74 The RPS, RNRP and ODP include the following objectives and policies related to cultural values. They also 
reflect Sections 6(e), (f), 7(a) and 7(aa) and section 8 of the RMA.  

 
RPS Objective 15 
and RNRP 
Objective 5   

Water, land, coastal and geothermal resource management decisions have  
regard to iwi and hapū resource management planning documents 

RPS Objective 17  
The mauri of water, land, air and geothermal resources is safeguarded and 
where it is degraded, where appropriate, it is enhanced over time. 

                                                 
9 Table 7.4, Trips and parking related to land use, November 2011. NZTA Research Report 453. 
10 The building Mr Bertram currently occupies is consented as a shed.  
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RPS Policy IW 4B: 
Taking into 
account iwi and 
hapū resource 
management 
plans 

Ensure iwi and hapū resource management plans are taken into account in 
resource management decision making processes. 

RPS Policy IW 5B: 
Adverse effects 
on matters of 
significance to 
Māori 

When considering proposals that may adversely affect any matter of 
significance to Māori recognise and provide for avoiding, remedying or 
mitigating adverse effects on:  
(a) The exercise of kaitiakitanga;  
(b) Mauri, particularly in relation to fresh, geothermal and coastal waters, 
land and air;  
(c) Mahinga kai and areas of natural resources used for customary purposes;  
(d) Places sites and areas with significant spiritual or cultural historic heritage 
value to tangata whenua; and  
(e) Existing and zoned marae or papakāinga land. 

RNRP 
IM O2 (Objective 
10) 

Stewardship of natural resources which:  
(a) Sustains the life-supporting capacity of soil, water and ecosystems.  
(b) Maintains, and where appropriate, protects cultural, ecological, amenity, 
natural character and landscape values through management practices that 
avoid, remedy or mitigate adverse effects. 

RNRP 
KT P2 (Policy 2) 

To take into account the principles of the Treaty of Waitangi in the 
management of land, water and geothermal resources. 

RNRP KT O4 
(Objective 4) 

The water, land and geothermal concerns of tangata whenua are taken into 
account and addressed as part of resource management processes, while 
recognising that different iwi and hapu may have different concerns or 
practices. 

ODP Objective 
9.2.3 

To recognise and provide for tangata whenua relationships with the Coastal 
Zone. 

ODP Policy 9.2.3.1 Where activities in the zone affect the relationship tangata whenua have with 
their cultural sites and traditions, activities are to avoid, remedy or mitigate 
adverse effects. 

ODP Policy 9.2.3.2 To take into account hapū and Iwi resource environment management plans. 
ODP Policy 9.2.3.3 To recognise only tangata whenua can identify and evidentially substantiate 

their relationship and that of their culture and traditions with their ancestral 
lands, water, sites, waahi tapu and other taonga 

ODP Policy 9.2.3.4 The outcomes of consultation with tangata whenua will be taken into 
account when assessing resource consent applications affecting the Coastal 
Zone to show how the relationships of Maori and their culture and traditions 
with their ancestral taonga are recognised and provided for. 

ODP Policy 9.2.3.5 To recognise and provide for the cultural, spiritual and archaeological values 
of tangata whenua and the desire of tangata whenua to live on and develop 
their ancestral lands. 

ODP Objective 
15.2.4 

Recognise the special relationship tangata whenua have with their ancestral 
land. 

ODP Policy 9.2.2.4  Ensure that any site within the zone is of a sufficient size to avoid or mitigate 
any potential effects of the on-site disposal of effluent and to ensure that 
there are no adverse effects on the Coastal Environment. 

 
7.75 The applicant has consulted with Te Upokorehe and an email dated 20 January 2022 from Trevor Ransfield 

confirms that they fully support the application. On this basis, the Te Upokorehe Iwi Management Plan 2012 
has not been be discussed in detail in this report and the proposal has been accepted as being consistent 
with that document. The outcome of the consultation undertaken is acknowledged and accepted.  
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7.76 However, other submitters have raised issues that relate to cultural effects, although minimal detail or 
explanation of their concerns has been provided to date. One of the concerns expressed relates to the effect 
or danger posed from the proposal on the Waiotahe River estuary and Ohiwa Harbour. It is assumed that 
this submission relates to water quality or quantity effects. Both the estuary and Harbour are very important 
areas for recreational activities and gathering of kaimoana.  Both areas are identified as having significant 
cultural value.  
  

7.77 The site is within the Waiotahe River catchment in terms of water drainage. The applicant is also proposing 
to manage stormwater so that any stormwater within Lots 10-12 is discharged to the east, away from the 
unformed road and therefore away from the Ohiwa Harbour catchment. As such, the proposal is not 
expected to have any adverse effects on the water quality of Ohiwa Harbour.  
 

7.78 In terms of potential effects on the Waiotahe River catchment, stormwater from buildings and impermeable 
areas will be collected and used for drinking water or discharged to ground which will provide treatment. 
The proposal will not introduce new types of contaminants, such as from vehicle use, not already found in 
the catchment. 
 

7.79 In terms of effluent disposal, all systems will need to be designed to comply with the Regional On-site 
Effluent Treatment Plan. The final design of any system must take into account soil conditions, the location 
of the bore on-site and the number of people that may be accommodated in any dwelling. A preliminary 
On-site Effluent Disposal Treatment (OSET) system design report has been provided with the application. 
The report concludes that each proposed lot can dispose of wastewater from at least a four-bedroom 
dwelling using primary treatment methods only (standard effluent treatment beds and trenches). Further 
detailed design of each system would need to be provided as part of any building consent application based 
on the specific design of a dwelling. 
 

7.80 Earthworks will be required to form the proposed road and to facilitate development of the sites, such as 
construction of dwellings, accessory buildings and installation of services. Earthworks can be managed using 
standard sediment and erosion control measures to ensure there is no discharge of sediment or sediment 
laden stormwater from the sites. If consent is granted, conditions should be imposed to manage the effects 
of earthworks associated with all stages of the proposed development.  
 

7.81 Some submissions identify the significance of the area to tangata whenau and consider the proposal puts 
at risk the ability of tangata whenua to live on their lands. It is understood that this concern relates to any 
potential increase in land value and subsequent increase in rates.  Further explanation and evidence from 
submitters would assist in ensuring the issue is correctly understood.   
 

7.82 The courts have previously found that effects on property values (typically concerns about a reduction in 
property value from a particular development) are not an adverse effect that can be taken into account 
under the RMA. This is in part because property values are affected by so many different factors.  
  

7.83 There is a similar the challenge in considering rateable value and rates as they are affected by many factors, 
including council’s rating policy under the Local Government Act and the percentage increase in one area 
relative to another.  
 

7.84 If all areas of the district and all types of property where to increase in value by the same percentage, the 
percentage of rates paid by any particular property should remain the same relative to others.  However, 
when one area or type of property increases in value more than others, then this would typically lead to a 
disproportional increase in rates. This could create financial challenges, especially for people on fixed 
incomes. It could contribute to affordability issues and ultimately could contribute to a need for some people 
to sell their property. This would often be assessed as having adverse economic or social effects, but it could 
also be expressed as an adverse cultural effect if it would result in alienation/disposition of Māori from their 
ancestral land.  
 

7.85 So whilst changes to rates and affordability can occur in response to land development, the probability of 
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this occurring in this case and the nature of any change is not readily determined. It is an issue that is broader 
than just this specific subdivision as many factors influence land values, rates and affordability.  
 

7.86 Based on the evidence available, it is therefore concluded that no unacceptable cultural effects will result 
from this specific proposal. The proposal is consistent with the relevant objectives and policies.  

Natural Hazards 
 

7.87 The land itself is elevated and is not at risk from inundation from the coast or other watercourses. 
 

7.88 A geotechnical investigation has been competed in relation to the proposed dwelling sites on the vacant 
lots. This addresses ground conditions, earthworks, retaining, foundation design, potential for liquefaction 
risk, stormwater management and basic On-site Effluent Treatment (OSET) provisions. 
 

7.89 The report concludes that, subject to the recommendations being followed, the proposed dwelling sites on 
Lots 1-4, 6-7 and 10-12 are suitable for building development in accordance with the requirements of the 
New Zealand Building Code. Specific recommendations for each lot are set out in Appendix C to that report. 
If consent is granted, I consider that conditions referencing the recommendations of the geotechnical report 
should be imposed as a consent notice requirement.  Refer Attachment 7.  
 

7.90 The proposal satisfactorily addresses the avoidance and management of potential hazards. The proposal is 
therefore consistent with the objectives and policies in Chapter 18 of the District Plan that relate to hazards 
(Objective 18.2.1, Polices 18.2.1.1, 18.2.1.2, 18.2.1.3). These provisions reflect Sections 6(h) and 6(i) of the 
RMA.  

 Stormwater  
 
7.91 Stormwater management was initially addressed in the geotechnical report. However, additional information 

was sought in relation to ground soakage capacity on the lots given the comments received from BOPRC, 
and due to concerns about the capacity of the drains along the proposed road to accommodate any 
additional run-off.  Additional soakage testing has now been completed and a report prepared by Stratum 
Consultants, refer Attachment 9.  The report demonstrates that stormwater can be managed and disposed 
of within the lots. In relation to Lots 10-12, on-site detention will be required before stormwater is 
discharged to ground.  
 

7.92 The stormwater report has been reviewed by Council’s Project and Development Engineer and the 
conclusions are accepted.  If consent is granted, conditions should be imposed to ensure that all stormwater 
is managed in accordance with that report, and that a detailed design information is provided to council at 
prior to any development occurring.  
 

7.93 There may be some sheet overland flow from the upper terrace area down across proposed Lot 6 to the 
lower terrace lots. As such, it is recommended that buildings on the lower terrace be constructed with a 
minimum platform level of 0.5m above general ground level and that overland flow paths be maintained. 
This is consistent with the comments from BOPRC (Attachment 8) and rule 9.6.7 of the ODP. 
  

7.94 The control of stormwater associated with the proposed new public road is addressed under 
Access/Transportation below.  
 

7.95 Subject to the imposition of conditions, it is concluded that adverse effects related stormwater can be 
managed appropriately so no adverse effects will arise. The proposal is consistent with the objectives and 
policies in Chapter 15 of the ODP related to services, including policy 15.2.2.3 which is “ To ensure new sites 
have services appropriate to their intended use.” 

 

Potable Water and Fire Fighting Supply 
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7.96 The application advises that the lots could utilise private bores or roof water collection with appropriate 

treatment to provide potable water. Consideration would need to be given to the proximity of any bore to 
existing and proposed OSET systems if bores where proposed. However, either way, a potable supply of 
water could be provided.  
 

7.97 Fire and Emergency NZ have submitted on the application and sought conditions to ensure that there is 
sufficient provision of firefighting supply, access for fire appliances and consideration of risk reduction in 
terms of the planting choice. The New Zealand Fire Service Firefighting Water Supplies Code of Practice SNZ 
PAS 4509:2008 sets out the requirements and has examples of how to meet them. Figure 9 is the example 
most likely to apply to the proposed lots.   

Figure 9: Extract from SNZ PAS 4509:2008 

 
 

7.98 In terms of firefighting supply, it is understood that the requirement would typically be for 45,000L of water 
stored on the site. This is in addition to any potable water supply. There is sufficient room to accommodate 
this on the proposed lots. Sufficient hard stand and maneuvering space could be provided as well on each 
lot and all of these requirements would need to be considered as part of the specific development of any 
lot and compliance demonstrated as part of a building consent application.  
 

7.99 The proposed public road and rights of way can also be formed to generally meet the requirements of the 
Council’s Code of Practice and ensure there is sufficient accessibility for fire appliances. The gradient of the 
right of way C and D to Lots 9-12 has been assessed as being 12% -15% and is suitable.  Some widening of 
this right of way will be needed to provide the full 4m width required.  
 

7.100 In terms of vegetation, the submission supports the fact that native plants with low to moderate flammability 
are proposed. Conditions or advice notes drawing attention to information on the Fire and Emergency 
website about defensible space could also included in any consent.  
 

7.101 Subject to the imposition of conditions, it is concluded that any potential effects related to potable water 
and firefighting supply could be managed effectively.  The proposal is consistent with the objectives and 
policies in Chapter 15 of the ODP related to services (Obj 15.2.2, Policies 15.2.2.1, 15.2.2.3).  

Access /Transportation and Existing Easements  
 

7.102 The following provisions relate to access: 
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ODP Objective 
15.2.2  

Subdivision of land does not adversely affect the safe and efficient 
functioning of regionally significant infrastructure and the National Grid and 
the capacity of roads and infrastructure to service new development. 

ODP Policy 
15.2.2.1 

To manage the effects of development so that services and roads associated 
with the subdivision are provided or upgraded to an appropriate standard. 

ODP Policy 
15.2.2.2 

To ensure safe and efficient access to and from the transport network by 
requiring access to be constructed in a location and to a design standard 
that is appropriate for their intended use. 

 
7.103 For Stage 1 the existing metal right of way formation is proposed to be retained as is. Lots 8 and 14 would 

be transferred to adjoining lots and no additional records of title would result. The applicant has confirmed 
that there will be no increase in the number of legal users on the existing right of way at Stage 1 as the 
intention is that Lot 14 would have no legal rights over it. No specific conditions relating to the access 
formation would be required.  

 
7.104 Proposed Lot 13 is proposed to vest as public road as part of Stage 2. A concept plan has been provided 

with the s92 response showing a minimum 10m legal width and 5m wide sealed carriageway and one 
passing bay. The legal width is narrower than the 17m required for a public road under the Council’s Code 
of Practice, as is the carriageway. The road would have a crossfall to the east and stormwater management 
that would merge with the existing drainage network on the formed public portion of Onekawa Road. A cul-
de-sac turning head is proposed at the end of the proposed new road. Subject to detailed design, council’s 
Project and Development Engineer is satisfied that proposed road can safely accommodate two-way vehicle 
movement and the volumes and type of traffic anticipated to use the proposed road.   
 

7.105 Council’s Project and Development Engineer has also considered the collection and discharge of stormwater 
along the road, including the condition of existing culverts and the existing outfalls (which are to Mountain 
Ridge Holding Ltd’s land). Stratum Consultants provided a report entitled ‘Stormwater Assessment for 
Proposed Access Road’ which details how stormwater would be managed within the roadside table drain 
and the new works that would be required.  Other than a concern about the appropriateness of the proposed 
scruffy dome, the council’s engineer is satisfied that the preliminary design is appropriate. The works should 
be subject to a detailed design process.    
 

7.106 From the proposed new road, new rights of way would then provide access to Lots 7 and 9-12. All of these 
would be sealed and otherwise formed in accordance with the Engineering Code of Practice. The application 
notes that a condition of consent is anticipated requiring detailed design of the proposed road and rights 
of way.  
 

7.107 There could be up to 100 vehicle trips per day additional as a result of the additional lots and dwellings that 
would be permitted by this proposal.11 All but one of the existing right of way users have provided written 
consent so effects from the change to the legal status of the access, and any effects from the increase in 
traffic on those parties have been disregarded.  

 
7.108 Mountain Ridge Holdings Ltd are the remaining party with rights over the existing right of way. They have 

not lodged a submission. However, their right of way easement would need be extinguished at Stage 2 to 
enable the road to vest. If consent is to be granted, I recommend a condition that the proposed public road 
vest free of encumbrances.  

 
7.109 Mr I Bertram is does not have rights over the right of way, but is the other user of Onekawa Road. In his 

submission he has identified concerns about infrastructure. He has also met council’s Project Engineer on-
site to discuss some of his concerns related to the proposed road and access. This includes concerns about 
poor sightlines at his driveway entrance and a past history of accidents. In response to this, council’s engineer 
has recommended a convex mirror be installed opposite his driveway, if consent is granted.  The potential 

                                                 
11 Table 7.4, Trips and parking related to land use, November 2011. NZTA Research Report 453.  
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effect of the additional traffic on Mr I Bertram has been discussed under rural amenity.  
 

7.110 Mr I Bertram has also advised that the water supply serving his property passes through the applicant’s land. 
If this is protected by easement, and if these easements are within proposed Lot 13, they will need to be 
extinguished prior to Lot 13. Any private infrastructure will also need to be relocated out of the area to vest 
as road. As above, I recommend a condition be imposed on any consent that the public road vest free of 
private infrastructure.  

 
7.111 Overall, council’s Project and Development Engineer is satisfied that the proposal would provide sufficient 

vehicle access to the new lots without creating adverse effects on the wider road network. A range of 
conditions have been recommended by the engineer, should consent be granted. These are included in 
Attachment 7.  The proposal is therefore consistent with the relevant objectives and policies related to 
access.  

Indigenous Biodiversity and Ecological Effects 
 

7.112 The site itself does not contain any indigenous biodiversity areas, although several properties close to the 
site do (Attachment 2). Some of these sites are described in the comments from BOPRC dated 23 June 2012 
(Attachment 8).  The threat status of the species and habitats within the IBDA sites are described in Schedule 
2 of the RCEP. They include North Island weka which have a NZ Threat status of Threatened-Nationally 
vulnerable. Weka are easily predated by dogs and their range is certainly not just limited to the IBDA-A sites.  
  

7.113 The property to the east, owned by Mountain Ridge Holdings, contains large areas identified as significant 
natural areas in an ecological report held by council, but these areas are not yet identified on the district 
planning maps. This includes the area of vegetation in the gully just to the east of proposed Lots 1-6.   
 

7.114 The following provisions are representative of objectives and policies related to ecological values and 
indigenous biodiversity and this is a matter that requires recognition and provision for under Section 6(c) of 
the RMA.  

   
RPS Objective 20  The protection of significant indigenous habitats and ecosystems, 

having particular regard to their maintenance, restoration and intrinsic 
values. 

RPS Policy MN 4B: 
Encouraging 
ecological 
restoration 

Encourage ecological restoration and rehabilitation through:  
(a) Retention or establishment of vegetation corridors linking otherwise 
isolated habitats and greater use of buffer zones;  
(b) A co-ordinated and co-operative approach;  
(c) The protection of remaining habitats from further fragmentation, 
degradation and invasion by pests;  
(d) Non-regulatory initiatives for the restoration or rehabilitation of 
degraded habitats; and  
(e) The protection of ecosystems and habitats identified by the National 
Priorities for Biodiversity Protection on Private Land (Ministry for the 
Environment 2006). 

RPS Policy MN 8B: 
Managing effects 
of subdivision, 
use and 
development 

Avoid and, where avoidance is not practicable, remedy or mitigate any 
adverse effects of subdivision, use and development on matters of 
national importance assessed in accordance with Policy MN 1B as 
warranting protection under section 6 of the Act. 

ODP Policy 
15.2.1.2  

To avoid, remedy, or mitigate the adverse effects of subdivision and 
other land uses on ecological, landscape, heritage and cultural values. 

ODP Objective 
13.2.2 

The sustainable management of indigenous vegetation and habitats of 
indigenous fauna to maintain and, where appropriate, enhance 
biodiversity of the District. This includes maintaining the overall extent 
of rare and threatened ecosystem types. 
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ODP Policy 
13.2.2.5 

Outside the Coastal Environment:  
(a) avoid, or where this is not practicable, remedy, mitigate or offset the 
adverse effects of activities on indigenous biodiversity;  
(b) protect indigenous ecosystems, rare, at risk, or threatened species;  
(c) maintain the overall extent of rare and threatened ecosystem types;  
(d) require restoration and rehabilitation of significant indigenous 
vegetation and habitats of indigenous fauna on or off the site, giving 
priority to the habitats and ecosystem types listed in 13.9.4 and by 
reference to the criteria in Appendix 13.9.3. 

ODP Policy 
13.2.2.7 

To promote the restoration of ecosystems that have been damaged or 
degraded to ensure their continued viability 

ODP Objective 
9.2.1  

Retain and, where appropriate, restore the distinctive natural character 
within the Coastal Zone. 

 
7.115 Assessment matters 15.8.1.1.2 and 15.8.1.1.13 relate to effects on habitats of ground nesting birds and 

management of existing plant and animal pests. Assessment matter 1.12.3.17 relates to effects on 
indigenous biodiversity, areas of significant indigenous vegetation and habitats.  

 
7.116 The submissions from Forest and Bird, Mr and Mrs Robinson, and Mr Sandom relate to biodiversity 

management, introduction of pests and planting on the site. Mr Sandom identifies the extensive pest control 
and replanting work that has been undertaken as part of other development in the area. The Ohiwa Harbour 
Headland Sanctuary community group also undertakes extensive pest control in the wider area.  Mr Sandom 
considers that the proposed development will likely introduce additional domestic animals and weed species 
into the area, whilst doing little to contribute to the biodiversity or ecological values. Forest and Bird request 
that no cats and dogs be permitted within the subdivision. The comments received from the Bay of Plenty 
Regional Council also highlight the threat posed by domestic pets and weed species.   
 

7.117 The applicant has proposed to use native species in the landscape plantings around the proposed building 
sites and it was noted during the site visit on 22 July 2022 that some planting has already been undertaken.  
This is primarily proposed for amenity and as mitigation for landscape and visual effects but will provide 
some benefit in terms of improved indigenous biodiversity values.  

 
7.118 In response to the s92 request for information, the area of proposed planting on Lot 6 has been increased 

a little from that initially proposed, but the applicant does not propose to plant the remainder of the south 
facing slope. The potential for this area to be used for small scale grazing has been cited as the reason. 
However, planting of this wider area would provide additional ecological benefit and create much better 
linkage between the significant biodiversity sites located to the east and west of the site. It would also 
enhance natural character. This would result in outcomes consistent with RPS MN8B and Policies 13.2.2.5 
and 9.2.1. The planning provisions set out above. Overtime it would limit views to the south and east from 
within Lots 10-12.  

 
7.119 BOPRC have advised that any native species used in the plantings should use correctly eco-sourced species 

appropriate for the site and location and this recommendation is supported.  
 

7.120 Whilst I also support the intent of conditions that prohibit cats and dogs, the practicality and enforceability 
of them need to be considered.  I am aware of a subdivision in the Whakatane District where the developer 
volunteered a condition that prohibited dogs and cats but found that families seeking to purchase a lot in 
the development already had a family pet(s) that they were unwilling to part with. Many people wish to live 
on larger sections to provide space for dogs, including hunting dogs. As an alternative, lots can be fenced 
to try and prevent dogs roaming, but it is not a fool proof measure. Cats are essentially impossible to control 
and to monitor with respect to ownership.   
 

7.121 In my opinion, the subdivision has the potential to result in some adverse effects on indigenous biodiversity 
and habitats, including nearby IBDA-A sites, due to the introduction of pets and potentially invasive ‘garden’ 
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plant species.  Effects could be reduced to some extent by conditions, but in practice full avoidance of 
additional adverse effects is not likely to be achieved, especially in relation to cats. It is therefore more 
important that adverse effects are mitigated as per Policy 13.2.2.5.  
 

7.122 During the site visit on 22 July 2022 Mr Stilwell described some of the active pest management he undertakes 
on the site. Continuation of pest management on the proposed lots would be beneficial and avoid an 
adverse effect that would otherwise arise should this work cease upon subdivision of the land.   
 

7.123 Therefore, there is an opportunity for the subdivision to result in greater positive ecological, biodiversity and 
natural character effects than is currently proposed. As a minimum, additional ecological planting and 
retirement of the sloping area of Lot 6, and active pest management on the lots should be a requirement if 
subdivision consent is granted.   

 
Soil Contamination  
 

7.124 Land use consent is required under the NESCS as a controlled activity, meaning consent must be granted. 
The matters that council can consider are limited to those matters in Regulation 9(2) and 9(4) of the NESCS. 
For disturbing soil these are:  

 

 
 
7.125 These relevant matters have been satisfactorily addressed as part of the DSI report. BOPRC’s contamination 

expert has commented that: 
 

“Based on the concentrations of contaminants recorded it is not anticipated that a contaminated 
site management plan is required to support any subsequent soil disturbance, but as stated in the 
application and supporting DSI any soils that may need to be removed from the site cannot be 
considered cleanfill material and therefore must be disposed at an appropriately licensed facility.” 

 
7.126 Given the contours of most of the building platforms it is unlikely that soil removal would be required. 

However, conditions should be imposed to manage this possible scenario to ensure any effects from 
development of the land are managed appropriately. Conditions have been recommended that are 
consistent with the matters over which control is reserved. Refer Attachment 7.  

 
 Positive Effects  

 
7.127 The proposal will result in landscape planting utilizing indigenous vegetation. This will have some positive 

indigenous biodiversity effects, although the design and scale of the planting is currently for amenity and 
landscape purposes only as opposed to ecological benefit. The proposal will provide economic benefit to 
the owners and would provide additional lots for development. Vesting, widening and sealing of the right 
of way as a public road would remove maintenance requirements for current users.  
 
 

7.128 However overall, I do not consider that the positive effects outweigh or mitigate the adverse effects of the 
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proposal on the environment.  
  

8.0 S104C: OTHER MATTERS  
 
 Ohiwa Harbour Strategy (OHS) – Refreshed October 2014  
 
7.129 “The OHS covers Ohiwa Harbour and the land catchment that feeds into it. The strategy sets out a vision for 

the harbour, identifies issues, key community values and aspirations, and recommends actions to achieve those. 
It is designed to take the Ōhiwa Harbour and its catchment from where it is now, to where people want it to 
be in the future. The strategy combines a framework to assess future planning and management against, with 
a set of detailed actions.” 12 
 

7.130 It is a non-statutory document and the partnership organizations in the associated Ohiwa Harbour 
Implementation Forum are Bay of Plenty Regional Council, Opotiki District Council, Whakatane District 
Council, Ūpokorehe, Whakatōhea, Ngāti Awa and Tūhoe.  Ngati Awa also hold a statutory acknowledgment 
over the western part of Ohiwa Harbour.  It is noted that the Forum where served a copy of the application 
care of BOPRC as part of the public notification process.   
 

7.131 In the case of this proposal, the site is outside the Ohiwa Harbour water catchment as the land drains to the 
Waiotahe River catchment.  However, the proposal’s receiving environment includes land that is within the 
Ohiwa Harbour catchment. Part of the site (Lots 9-12) are clearly visible from the Harbour and is within the 
indicative visual catchment boundary as shown on Map 3 in the Strategy.  The peer review by Mr Goodfellow 
notes that the headland and ridgeline that form part of the site is an integral part of the Harbour character.  
 

7.132 The following provisions from the OHS are relevant considerations:  
 

Objective 2.2 To maintain and enhance the health and natural qualities of Ōhiwa Harbour 
Policy 1.2 Promote ecological restoration and enhancement throughout the harbour and its 

catchment. 
Policy: 2.1  Minimise the impact of development proposals on the wider environmental context of 

the harbour. 
Policy 2.2 Limit concentrated built development to the existing urban areas and coastal settlements. 
Policy 2.3 Achieve the best balance of development and landscape protection through concept and 

structure planning within the visual catchment. 
Policy 2.4  Minimise the effect on Ōhiwa Harbour’s visual catchment by controlling development. 

 
7.133 Action 1.12 in the Strategy is to “Support appropriate regional, district and iwi plan provisions to achieve 

sustainable management of the Ōhiwa Harbour and catchment.” Under this it records that at the time (2014), 
the Opotiki District Council had begun initial work on their district plan review that resulted in the now 
operative ODP. Some of the outcomes of the review were the zoning afforded to different land around the 
Harbour, and the setting of lot sizes at 4 hectares within both the Ohiwa Harbour and Coastal zones (for 
non-versatile land).  
 

7.134 The proposal’s current lack of ecological enhancement, the overall location, density and bulk of 
development (particularly on Lots 9-12) are not consistent with the objectives and policies in the Strategy.  

 
 Precedent and consistent administration of the Opotiki District Plan  

 
7.135 The issue of precedent was raised in the submissions by Forest and Bird and Jim and Nikki Robinson. The 

submission from Mr Sandom suggests that further development of the site, and development of this 
residential nature in the wider District, should be considered through a plan change process to enable full 
evaluation and examination of the issues.    

                                                 
12 https://cdn.boprc.govt.nz/media/536692/ohiwa-harbour-strategy-refreshed-2014-final-web.pdf 
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7.136 The application itself addresses precedent effect at paragraph 7.7 and records that it is a consideration under 

Section 104(1)(c). The applicant submits that the proposal contains unique components and can be 
distinguished from future applications.  
 

7.137 I acknowledge that each application must be considered on its own merits. However, I do not agree that the 
site has characteristics that are unique or unusual and set it apart from other land parcels in the Coastal 
zone, or in fact the Ohiwa Harbour or Rural zone to which the same subdivision rules essentially apply. The 
site is simply a medium sized horticultural/rural lot. It does not contain watercourses, significant vegetation, 
archeological sites, hazards or other physical features that might set it apart from other sites or constrain its 
use. The fact that it does not contain Versatile Land does not make it unique (Refer Attachment 2).  

 
7.138 This application is not exceptional. Granting consent would create an expectation that other similar 

applications to subdivide rural land to create residential sections would be approved. This would undermine 
the integrity of the plan, especially as in my opinion the proposal is contrary to several objectives and policies 
and will result in adverse cumulative effects in terms of fragmentation of land, loss of rural production 
potential, rural character and amenity and visual effects.  It follows that consistent administration of the plan, 
and granting of similar discretionary applications in this area, would result in further adverse cumulative 
effects.  Integrity of the Plan is an important consideration in this case. This is consistent with the findings in 
Main v Rotorua DC EnvC Chch C059/02 24 May 2002 at paragraph 94.  Although the discretionary criteria in 
the ODP do not specifically refer to cumulative effects, the list is not exhaustive.   
 

7.139 In terms of the comments regarding a plan change, I agree with Mr Sandom, although I note that the District 
Plan only became operative in January 2021. However, a plan change would be an appropriate process to 
reconsider the overall development of the wider area given the extent of development that is existing or 
consented. I am aware of other landowners in the area that would like to develop their land further and 
consider a more structured and strategic process than has perhaps occurred in the past would be beneficial. 
However, I am also aware that council is considering commencing a plan change for the Hukutaia area on 
the western side of the Waioeka River. This would seek to expand the existing Residential zone, potentially 
create opportunity for some lifestyle lot living, and help support the proposed wastewater reticulation of 
the existing residential zoned land in that area. That reticulation in itself would enable more development 
of the existing residential area. Any re-zoning of any land in the District should be considered in a strategic 
way.  

  
9.0 SECTION 106 ASSESSMENT  

9.1 All subdivision requires consideration under Section 106 of the RMA which states: 

(1) A consent authority may refuse to grant a subdivision consent, or may grant a subdivision consent subject 
to conditions, if it considers that— 

(a) there is a significant risk from natural hazards; or 

(b) [Repealed] 

(c) sufficient provision has not been made for legal and physical access to each allotment to be created by the 
subdivision. 

9.2 The proposed lots would all have legal access to a formed road or suitable right of way. The risk from natural 
hazards and ground stability matters have been expressly considered above and can be satisfactory 
addressed by conditions.  There is no reason to refuse consent under S106.  

 

 

10.0 PART 2 MATTERS 
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10.1 Case law13 has clarified that consideration of Part 2 may not always be necessary, particularly if the District 
Plan(s) has been competently prepared having regard to Part II and contains a coherent set of policies 
designed to achieve clear environmental outcomes. In such cases assessment of Part 2 will not add anything. 

10.2 In this case, the ODP only became operative in 2021. The provisions are clear and are not conflicting. All of 
the relevant matters in Part II are addressed in the objectives and policies which have been considered above. 
Therefore, detailed consideration of Sections 6-8 will not assist further.  

10.3 In relation to Section 5, the assessment above concludes that the proposal will result in fragmentation of 
rural land, loss of productive potential, adverse effects on rural character and amenity. It will result in 
intensive residential development in a sensitive area and does not give effect to the objectives and policies 
related to consolidation of residential activities in existing coastal settlements. It is ad hoc development of 
a scale significantly more intensive that anticipated for this zone. It is therefore contrary to the sustainable 
management purpose of the RMA as set out in Section 5.   

1 1 . 0  CONCULSION AND RECOMMENDATION  

11.1 For the reasons set out in this report, the subdivision proposal is contrary to some of the objectives and 
policies in the RPS and ODP. It will have some adverse effects, including cumulative effects, that cannot be 
satisfactorily avoided, remedied and mitigated due to the fundamental design of the proposal and attributes 
of the site. It is contrary to the purpose of the RMA.  

11.2 It is recommended that discretionary subdivision consent application, reference RC2022-47, be refused.  

11.3 It is recommended that the controlled activity land use consent, reference RC2022-49, required under the 
NESCS for the subdivision, change in use and soil disturbance be granted, subject to conditions imposed 
under S108.  A resolution and recommended conditions are included in Attachment 7.  

 

 
 
Laura Swan 
Consultant Planner 
MNZPI  
 
3 August 2022  

                                                 
13 RJ Davidson Family Trust v Marlborough District Council [2018] NZCA 316 


